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TO:  FELLOW  MEMBERS  OF  THE  JOINT  COMMITTEE  ON  COURT  REFORM 

FROM:  DEREK  FREEMAN,  Co-Chair,  Evaluation  Subcommittee 

RE:  IN  SUPPORT  OF  A  MODIFIED  OPTION  FOUR  November  19,  1992 

It  is  perceived  that: 

•  Justice  Delayed  is  Justice  Denied; 

•  Every  system  of  administering  Justice  requires  Rules;  and, 

•  Every  effective  system  of  Justice  has  Rules  that  are  adhered  to. 

The  trends  in  the  Case(flow)  Managed  projects  show  that: 

•  Enforcing  reasonable  Rules  speeds  up  the  disposition  of  cases*; 

•  Reasonable  Rules  under  Case  Management  result  in  cases  being  ready  for 
Pre-Trial  more  quickly  than  before; 

•  As  of  today  in  Toronto,  and  in  Windsor,  the  backlog  of  prior  cases  frustrates 
the  efficacy  of  moving  Case  Managed  cases  quickly  through  the  system; 

•  The  computer  system  has  enabled  the  system  to  start  but  needs  to  be  replaced 
by  a  made-in-Ontario  solution;  and, 

•  Excellent  communication  by  Administration,  Bar  and  Bench  leads  to  harmony 
in  the  whole,  especially  in  difficult  times. 

I  recommend  that  we  adopt  a  modified  Option  Four  in  the  Workshops  that  will  allow: 

•  Fine  tuning  of  the  Rules  (much  as  Windsor  and  the  Sault  have  done), 
allowing  the  3  sites  to  adopt  the  best  from  the  others  as  we  move  to  1995; 

•  Building  over  time  of  a  truly  great  computer  system  in  the  fourth  site;  and, 

•  A  longer  range  plan  to  phase  in  Case(flow)  Management: 

(i)  As  the  Government  can  afford  it; 

(ii)  As  the  backlog  in  each  site  can  be  dealt  with;  and, 

(iii)  Region  by  Region  where  the  Public  and  Bar  desire  and  require  it. 

Thanks  to  the  diligent  work  of  Betty  Moquin  and  Carolyn  Emard  in  Toronto,  we  have  the  very  latest 
summaries  for  Toronto  that  indicate,  for  example,  that  of  the  total  caseload  of  38,125  cases  filed  from 
December  2,  1991  to  October  31,  1992,  45.6%  (1,777/3,899)  of  Case  Managed  Cases  were  disposed 
of,  compared  to  24.7%  (8,471/34,226)  of  Non  Case  Managed  cases. 


■ 


MEMORANDUM 


November  13,  1992 

To:  Case  Management  Workshop  Participants 

From:  Fran  Kiteley,  Chair 

Re:  CASE  MANAGEMENT  MATERIAL 


Enclosed  please  find  most  of  the  material  for  the  workshop.  It 
is  extremely  important  that  this  material  be  reviewed  by  you  in  advance 
of  the  workshop. 

Please  note  that  a  more  comprehensive  agenda  as  well  as 
Section  5,  Case  Management  Options  Paper  will  follow  by  fax. 

Please  bring  this  binder  with  you  to  the  workshop. 


There  will  be  an  excellent  buffet  dinner  Thursday  night.  Please 
RSVP  by  5:00  pm  Tuesday,  whether  or  not  you  will  be  attending. 


Please  fax  this  note  to  Kathryn  Noxon,  (416)  869-1390. 
Attending  dinner  yes _ no  _ 


PLEASE  REMEMBER  THE  WORKSHOP 
WILL  BE  AT  THE  LAW  SOCIETY 
OF  UPPER  CANADA 
130  QUEEN  STREET  WEST 
AND  NOT  AT  THE  CBAO  OFFICES 


MATERIAL  FOR  THE 


CASE  MANAGEMENT  WORKSHOP 
NOVEMBER  19  AND  20,  1992 


Law  Society  of  Upper  Canada 
130  Queen  Street  West 
Toronto,  Ontario 
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AGENDA 


LAW  SOCIETY  OF  UPPER  CANADA 
130  QUEEN  STREET  WEST 
TORONTO,  ONTARIO 


Thursday.  November  19.  1992 

4:30  pm  -  6:30  pm  Plenary  Session 

6:30  pm  Dinner  at  the  Law  Society 


Friday.  November  20.  1992 

8:00  am  -  8:30  am  Coffee  and  muffins 


8:30  am  -  1:00  pm 


Group  and  Plenary  Discussions 


CASE  MANAGEMENT  STEERING  COMMITTEE  REPORTS 

SAULT  STE.  MARIE 
WINDSOR 


TORONTO 


SAULT  STE.  MARIE 
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TEL:  705-759-9460 
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Ontario 
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the  Attorney 
General 

Minist^re 
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Services 

Manager 
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services 
judiciaires 


Court  House 
426  Queen  Street  East 
Sault  St e.  Meric,  Ontario 
PGA  5MS 
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426  rue  Queen  cst 
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TELECOPIER  COVER  SHEET 

DATE :  Oc t ober  2,  1992 _ 

FAX  NO.  (705)  759-9460 

TOTAL  NUMBER  PAGES  INCLUDING  COVER  SHEET:  4 


FROM:  Court  Services  Manager,  Algoma 

426  Queen  street  East 
Sault  Ste.  Marie,  Ontario  P6A  1Z7 

TO:  CATHERINE  N0X0M  __  _  _  ♦ 

CANADIAN  BAR  ASSOCIATION 


RE  :  CASE  MANAGEMENT 


MESSAGE :  Report  and  Observations  on  Case 

Management  from  Madam  Justice 
G.  Pardu. 


Any  transmission  problems,  please  advise  by  calling 
7  0  5  x-KtxOianox  xStrfcfioax . 

759-9426  -  K.  Longarini, 

Secretary  to  Madam  Justice  G.  Pardu. 


ft L G 0 M A  COURTS  ADMIN 


Oct  02,92 


TEL:  705-759-9460 


8:47  No  .001  P  .02 


1 

REPORT  AND  OBSERVATIONS  ON  CASE  MANAGEMENT 


The  following  are  my  more  or  less  anecdotal  observations 
regarding  case  management  with  emphasis  on  the  situation  in  Sault 
Ste.  Marie,  Ontario.  There  are  differences  among  the  systems  in 
place  in  each  of  the  three  test  sites. 


The  attitude  of  case  management  judges  in  Sault  ste.  Marie  has 
been  comparatively  non  intrusive.  For  example,  in  a  motor 
vehicle  case  if  parties  indicate  that  they  are  waiting  for  a 
medical  report  and  will  know  whether  the  action  can  be  settled 
when  that  report  is  received  and  digested,  case  management  judges 
in  Sault  Ste.  Marie  have  not  generally  required  that  a  statement 
of  defence  be  filed  in  the  interval.  The  impression  I  have  is 
that  Toronto  judges  would.  The  effect  of  the  more  laid  back 
approach  is  to  make  the  time  required  to  process  the  steps  of 
filing  proof  of  service  and  closing  of  pleadings  significantly 
longer  in  Sault  Ste.  Marie  than  in  other  areas,  although  it 
initially  intuitively  appears  that  cases  are  moving  faster  than 
they  were  before  case  management.  The  bar  in  Sault  Ste.  Marie  is 
supportive  of  case  management,  according  to  a  recent  survey. 


In  Toronto,  unlike  Windsor  and  Sault  Ste.  Marie,  case  management 
judges  are  required  to  hear  all  motions  brought  in  a  file 
assigned  to  him  or  her  as  case  management  judge.  This  creates 
immense  scheduling  problems  for  the  case  management  judge.  That 
approach  was  taken  because  it  was  felt  that  hearing  a  motion 
would  present  opportunities  for  case  management.  I  do  not  know 
to  what  extent  this  has  occurred. 


The  approach  in  Sault  Ste.  Marie  by  case  management  judges  has 
been  significantly  less  active.  Because  of  the  structure  of  the 
case  management  rules,  cases  are  essentially  lost  to  management 


HLbUMH  LUUKfS  HDMIN 


TEL:  705-759-9460 


□ct  02.92 


8 : 47  NO . 00 


after  pleadings  are  completed,  until  the  pretrial,  and  it  appears 
from  the  statistics  assembled  so  far  that  this  is  a  significant 
cause  of  delay  in  the  flow  of  cases.  In  Toronto,  a  case 
management  judge  is  involved  in  enforcement  of  deadlines  for 
certifying  discoveries  complete  and  that  a  pretrial  date  has  been 
set.  Sault  Ste.  Marie  rules  do  not  involve  case  management 
judges  in  these  steps. 

The  scheduling  of  judges  time  for  case  management  has  not  been 
difficult  because  of  the  limited  involvement  of  judges  according 
to  the  Sault  Ste.  Marie  rules,  however  if  we  were  to  be  involved 
in  more  steps  in  the  action,  and  to  hear  motions  more  time  would 
have  to  be  specifically  scheduled.  There  is  an  issue  as  to 
whether  circuitry  is  compatible  with  the  role  of  the  case 
management  judge,  in  being  accessible  and  having  a  hands  on 
approach . 

The  survey  of  the  local  bar  indicated  that  they  would  like  the 
judges  to  be  more  involved  in  case  management  and  I  have  recently 
become  more  active  in  requesting  case  conferences,  and  in  pushing 
matters  forward.  It  is  too  soon  to  assess  the  effects  of  this. 
The  rules  in  Sault  Ste.  Marie  are  flexible  enough  to  permit  me  to 
do  this  without  any  amendment  of  the  rules. 

In  matrimonial  matters  in  Toronto,  there  is  a  mandatory  case 
conference  to  define  issues,  settle  documentary  production  and 
what  is  required  in  terms  of  assembly  of  valuations,  assessments 
etc.  early  on  in  the  proceedings  and  I  am  trying  this  with  the 
matrimonial  matters  assigned  to  me  as  case  management  judge. 

It  has  been  my  observation  that  frequently  pretrials  in 
matrimonial  matters  are  of  limited  utility  because  counsel  have 
not  done  the  groundwork  necessary  to  produce  a  factual 
underpinning  to  enable  a  pretrial  judge  to  express  an  informed 
opinion.  Appraisals,  assessments  and  valuations,  up  to  date 
financial  statements  and  net  family  property  calculations  are 


often  not  there. 


Everyone  in  all  jurisdictions  complains  about  rushing  headlong 
into  the  preliminary  steps  to  ready  the  action  for  trial  only  to 
reach  a  bottleneck  at  the  point  of  obtaining  a  trial  date. 

Justice  Stortini  has  suggested  that  different  regimes  of  case 
management  be  adopted  for  Toronto  and  the  rest  of  the  province 
because  of  differing  local  conditions.  He  feels  that  case 
management  judges  should  not  travel  on  their  case  management  day. 
He  feels  that  the  case  management  judge,  who  is  also  the  pretrial 
judge  should  be  allowed  to  try  the  case  if  all  parties  agree.  He 
also  feels  that  fixed  trial  dates  should  be  assigned  within  the 
time  framo  stipulated  by  the  case  management  rules. 

I  would  be  more  than  happy  to  discuss  any  of  these  issues  with 
you, 


The  Honourable  Madam  Justice  Gladys  X.  Pardv 


WALKER,  THOMPSON 

BARRISTERS— AT  LAW 

JOHN  C.  WALKER.  Q.C. 
CHRISTOPHER  J.  THOMPSON.  LL.B. 


P.O  BOX  426 

STATION  TOWER  ■  42  1  BAY  STREET 
SAULT  8TE  MARIE.  ONTARIO 
P0A  SM4 

TELEPHONE  (703)  94&-7SOS 
FAX  (705)  7BS0457 

September  7,  1992 


Mr.  Barry  Mahoney 

6225  Mountainview  Boulevard, 

Denver,  Colorado 

80207 

U. S. A. 


Dear  Mr.  Mahoney: 


Re:  Ontario  Case  Management  Projects 

Sault  Ste.  Marie.  Ontario  Project 


As  you  know  there  are  three  projects  underway  in  Ontario, 
in  the  cities  of  Windsor,  Sault  Ste.  Marie,  and  Toronto. 

There  are  three  persons  from  each  of  the  three  project 
locations  on  a  committee.  I  am  the  representative  from  the  bar  in 
Sault  Ste.  Marie. 

The  "binder”  of  information  from  Sault  ste.  Marie  is 
apparently  being  sent  to  you  under  separate  cover. 

I  enclose  a  copy  of  my  own  memo  and  other  pieces  which  I 
have  written  concerning  case  management  generally. 

The  Sault  project  is  based  in  a  spirit  of  cooperation 
among  the  bar  and  with  the  bench. 

I  look  forward  to  meeting  with  you  when  you  come  to  Sault 
Ste.  Marie.  The  members  of  the  bar  who  have  been  active  with  case 
management  will  hopefully  be  present  along  with  the  judges  who  have 
been  on  the  leading  edge  and  the  court  office  staff  without  whom  we 
could  never  succeed. 

I  am  available  at  any  time  to  answer  any  questions  that 
you  may  have. 


Yours  very  truly, 


John  C.  Walker  Q.C. 


705  949-7806 
945-8837 
759-0457 
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AN  ANALYSIS  OF  CASE  MANAGEMENT 


in 

SAULT  STE.  MARIE,  ONTARIO 
(ONE  VIEW  FROM  THE  BAR) 


1.  Case  management  in  Sault  Ste.  Marie,  Ontario  is  generally 
running  well,  and  the  members  of  the  bar  are  not  in  open 
revolt.  However,  there  are  some  def iciencies . 


2.  The  bar  sees  that  the  purpose  of  a  case  management  system  is 
to  Keep  cases  moving  along  and  to  prevent  oases  being  lost  in 
the  process  at  the  hands  of  lawyers  who  do  not  care  if  a  case, 
once  started,  ever  gets  completed  by  settlement  or  trial.  In 
general  terms,  our  goal  is  being  attained. 

3.  The  administration  on  the  other  hand  is  generally  overworked 
and  sees  most  delays  caused  by  lawyers  to  be  defects  in  the 
administrative  process  which  requires  prompt  and  immediate 
rectification;  and  administration  seeks  a  system  which  will 
bring  tardy  and  deficient  counsel  into  a  state  of  compliance 
through  judicial  enforcement  and  a  series  of  default  penalties 
which  cause  actions  or  defences  to  be  terminated.  Overall, 
the  bar  perceives  that  administration  is  generally  not 
sympathetic  to  the  time  demands  of  busy  and  able  counsel,  and 
they  believe  that  the  adherence  to  the  rules  is  essential  to 
the  efficient,  orderly  and  expeditious  operation  of  the  case 
management  system  which  they  control  from  day  to  day. 

4.  The  bench  in  Sault  Ste.  Marie,  as  in  other  jurisdictions  in 
the  province  of  Ontario  is  burdened  with  a  back  load  of  cases 
on  trial  ready  lists  which  they  are  desperately  trying  to  deal 
with  and  make  current.  The  bench  sees  a  case  management 
system  as  an  opportunity  to  deal  with  more  cases  and  remove 
them  from  the  system.  The  belief  is  based  on  the  proposition 
that  lawyers  bring  actions  to  an  end  by  settlement  if  they 
looK  at  their  files;  and  if  you  increase  the  number  of  times 
that  they  look  at  their  files  during  a  given  time  period  then 
more  settlements  will  occur  during  the  same  time  period. 
The  result  should  then  be  that  more  cases  are  resolved  faster. 
Case  management  is  sold  to  the  bar  on  the  basis  that  if 
lawyers  support  the  system  then  they  will  earn  more  money 
faster . 
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In  Ontario,  the  bench  i»  seriously  overworked.  They  are 
expected  to  do  much  more  than  they  can  reasonably  be  expected 
to  accomplish  while  maintaining  an  acceptable  level  of 
"justice".  If  judges  are  exhausted  from  the  demands  of  the 
system  beyond  reasonable  physical  endurance,  the  quality 
of  justice  will  lessen  and  judges  will  become  physically  and 
emotionally  ill  from  the  stresses  and  stains  of  doing  more 
than  they  can  physically  sustain  on  a  long  term  basis. 

We  need  more  judges  and  plant  to  accommodate  them.  Government 
funding  is  the  limitation. 

Unfortunately,  what  case  management  is  doing  is  getting 
more  cases  ready  for  pre-trial  and  trial  faster,  but  may  not 
be  bringing  cases  to  an  end  as  fast  as  everyone  wants.  It's 
bringing  more  cases  to  the  two  "stop  lights”  faster. 

5.  The  two  "stop  lights"  -  Case  management  effectively  speeds  up 
the  system  by  which  cases  are  advanced  to  the  pre-trial  and 
trial  stages.  Originating  documents  once  issued  are  compelled 
to  be  served  promptly  and  defence  documents  are  delivered 
within  reasonable  time  limits.  The  system  when  tuned  up  will 
require  the  parties  to  conclude  the  production  and  discovery 
process  expeditiously.  Case  management  has  effectively 
speeded  up  this  part  of  the  litigation  process  as  compared  to 
the  speed  by  which  it  proceeded  before  case  management. 

However,  once  the  production  and  discovery  process  is  complete 
it  is  hoped  that  competent  counsel  will  be  able  to  undertake 
and  complete  the  settlement  process  with  equal  speed  and 
remove  the  action  from  the  case  management  system  without  the 
need  for  any  judicial  involvement.  This  does  not  happen  as 
much  as  the  case  management  system  would  like.  How  we  have 
the  old  cases  and  all  of  the  case  management  system  actions 
all  racing  down  to  the  two  stop  lights  called  pre-trial  and 
trial  dates;  and  the  capacity  of  the  judicial  system  in 
Ontario  in  most  centres  is  incapable  of  meeting  the  demands 
for  the  needed  time  for  pre-trials  and  trial  dates. 

Some  ask:  "Why  should  we  rush  down  to  the  two  stop  lights  if 
we  are  going  to  sit  there  for  as  long  as  we  did  before  case 
management?" . Good  question! 

12.  Solutions :  -  There  are  no  simple  solutions. 

a)  We  are  told  that  there  is  no  money  to  hire  more  judges  or 
to  provide  additional  space  and  staff.  We  must  therefore 
somehow  increase  our  efficiency. 

b)  Developing  a  system  with  more  sanctions  and  penalties  for 
lawyers  to  make  them  comply  with  the  system  so  that  they 
will  get  their  cases  to  the  "stop  lights"  faster  will 
surely  bring  the  system  into  disrepute  and  result 
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in  open  rebellion  from  the  bar.  The  result  will  be  that 
the  bar  will  no  longer  support  the  case  management  system 
and  the  process  will  grind  to  a  halt. 

c)  We  must  identify  what  the  real  problems  are  which  prevent 
the  effective  functioning  of  the  settlement  stage,  and  we  ' 
must  repair  the  defects  and  make  that  stage  work. 


13.  I  believe  that  most  lawyers  wish  to  settle  their  cases  as 
quickly  as  possible  on  reasonable  terms  or  for  a  reasonable 
amount.  (I  know  that  there  are  still  lawyers  who  believe  that 
they  will  earn  more  money  going  to  trial,  but  I  like  to 
believe  that  busy  counsel  have  no  time  to  try  all  of  their 
cases  and  have  long  ago  learned  that  more  money  is  made  on 
settlement  with  fewer  risks  for  the  client. 

Every  file  has  a  maximum  value  to  the  client  and  putting  more 
hours  into  the  file  will  not  necessarily  bring  greater  fees  to 
such  a  counsel.) 

Settlement  does  not  occur  until  lawyers  look  at  their  files. 

We  must  therefore  increase  the  number  of  times 
that  lawyers  are  compelled  to  look  at  their  file. 

This  may  be  accomplished  through  enhancing 
the  role  of  the  case  management  judge  beyond 
the  simple  procedural  management  of  the  time 
limits  of  a  case  and  to  make  judges 
more  "proactive11  in  the  "encouragement" 
of  the  settlement  process. 


14.  In  the  Sault  Ste.  Marie  project  the  SUSTAIN  system  does  not 
have  an  "event  trigger"  to  turn  out  a  notice  which  enquires 
whether  the  parties  have  set  a  pre-trial  date  after  they  have 
completed  the  discovery  process.  That  is  a  fault  of  the 
SUSTAIN  programme  which  we  have  been  waiting  for  our 
programmer  to  fix.  As  a  result  lawyers  have  often  not  set 
pre-trial  dates  according  to  the  timetable  on  the  Case 
Information  Statement  (CIS) ;  but  the  SUSTAIN  programme  does 
not  know  this.  As  a  result,  cases  on  case  management  often 
become  delayed  and  their  time  limits  not  met. 

This  step  of  course  is  just  another  attempt  to  speed  the  case 
down  to  the  two  stop  lights. 

15.  In  the  Sault  Ste.  Marie  project,  the  time 

limits  set  out  on  the  CIS,  which  is  issued  by  the  court  clerk 
at  the  time  that  the  Statement  of  Claim  is  issued,  can  be 
extended  for  any  reasonable  reason;  and  lawyers  tend  to  seek 
extensions  rather  that  to  give  that  file  the  priority  that  is 
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required  to  do  the  work  necessary  to  move  the  action  on  to  the 
next  step.  However,  there  are  still  good  reasons  for  seeking 
extensions;  and  under  our  project  the  case  management  judge* 
are  very  cooperative  and  understanding  in  the  grantinq  of 
extensions,  sometime*  to  the  exasperation  of  the 
administrative  3taff  who  would  have  not  granted  the  order*  it' 
it  were  left  to  them  to  do  SO. 

But,  it  ic  on  the  basis  of  such  accomodations  that  the  Sault 
project  functions  and  the  spirit  and  cooperation  of  the  bar 
continues.  When  the  tar  is  criticized  by  administration  for 
their  willy  nilley  requests  for  extensions,  the  bar  often 
replies  with  the  observation  that  it  doesn't  matter  any  way 
because  of  the  two  atop  lights  down  the  procedural  road  that 
they  will  meet  anyway. 


It  is  important  that  the  oyatam  keep 
a  balance  between  the  goals  of  tho  system: 
to  keep  oases  moving  along  and  making 
the  system  serve  the  parties, 

instead  of  having  the  parties  serve  the  system. 

Beyond  this,  I  believe  that  the  lawyers  like  our  case 
management  project.  They  are  happy  to  have  it  and  would  not 
want  it  to  stop.  They  look  at  the  rules  in  the  Windsor 
project  ac  originally  framed  and  think  thaL  those,  rules  are  an 
example  of  the  lawyers  and  the  parties  Gervinq  the  system. 
Ultimately  the  Windsor  system  will  produce  greater  compliance, 
but  wc  wonder  at  whet  cost;  and  as  long  as  they  also  face  the 
problems  of  the  two  stop  lights  then,  we  ask  what  purpose  may 
be  served  with  the  compliance  and  adherence  to  the  rulftfi  to 
that  extent.  We  need  to  adjust  our  rules  to  increase  the 
amount  or  compliance  but  we  can  probably  do  so  with  a  system 
which  will  insure  that  pre-trial  dates  are  obtained  within  the 
Cie  time  limits. 

The  second  method  of  dealinq  with  the  problem  at 
the  tWO  Stop  lights  is  to  get  actions  settled  at  the 
pre-trial  stage.  At  present,  in  this  region’s  judges  are 
habitually  doing  pre-trials  at  the  rate  of  one  every 
30  minutes.  For  most  mattcrc,  the  bar  thinks  that  this  is 
often  too  short.  While  a  request  can  be  made  at  the  time 
of  the  setting  or  the  pro-trial  date  tor  more  that  one 
time  interval  (30  minutes)  to  be  set  aside,  this  is  usually 
not  being  done.  While  this  may  be  the  fault  of  the  lawyers, 
it  still  presents  a  problem  for  an  effective  pre-trial. 

Which  ie  one  that  will  lead  to  settlement. 

We  must  increase  the  rate  at  which  actions  are  settled  at. 
pre-trial.  This  can  be  done  if  judges  are  prepared  to 
become  more  "proactive"  in  the  pre-trial  process. 
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This  may  require  the  pre-trial  judge  to  be  very  well  prepared 
for  the  pre-trial  so  that  he  or  she  will  give  a  reasoned 
opinion  which  the  parties  will  find  persuasive  and  which  will 
permit  the  pre-trial  judge  to  lean  on  the  parties  to  get  the 
action  settled.  The  pre-trial  judge  should  then  adjourn  the 
pre-trial  to  a  date  say  30-40  days  in  the  future  with  the 
request  that  counsel  for  the  parties  (and  with  the  parties 
present,  if  it  is  appropriate)  return  again  to  explain  to  the 
pre-trial  judge  why  the  case  has  not  been  settled.  This  kind 
of  persuasion  should  increase  the  number  of  settlements. 
With  the  number  of  trials  reduced,  then  the  judges  will  be  in 
a  position  to  reduce  the  number  of  cases  stalled  at  the  two 
stop  signs  and  make  the  preliminary  case  management  process  of 
getting  the  cases  ready  for  that  stage  meaningful. 

The  case  management  system  must  be  kept  simple  and  the  amount 
of  paperwork  should  be  kept  to  a  minimum. 

We  must  find  the  money  for  communications  equipment  such  as 
facsimile  machines,  electronic  mail  and  voice  mail  systems  in 
the  court  office  so  that  we  can  communicate  with  the 
administrative  sector  of  the  case  management  system.  We  need 
to  increase  our  use  of  one  page  forms  to  accomplish  routine 
tasks  such  as  obtaining  ex  parte  orders  for  procedural  steps 
such  as  substitutional  service  or  orders  which  extend  time 
periods  and  orders  of  that  variety.  At  present  we  spend  too 
much  time  and  money  preparing  affidavits  and  other  record 
forms  to  obtain  orders  which  are  regularly  granted  as  of 
course.  These  should  be  done  on  the  basis  of  a  simple 
disposition  on  a  one  page  form  which  might  even  be 
handwritten  and  certified  by  the  counsel  for  the  party  as 
true.  This  will  speed  up  the  process,  save  time  and  money, 
and  allow  us  to  spend  our  time  doing  important  things  leading 
to  settlement  or  trial. 


Respectfully  submitted. 


John  C.  Walker  Q.C. 

Sault  Ste.  Marie,  Ontario 
September  7,  1992 
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MEMORANDUM 


TO:  Kathryn  Noxon 

Co-ordinator,  JOINT  COMMITTE  ON  COURT  REFORM 

1 


FROM:  Laurie  Jokelainen 

Case  Management  Steering  Committee 
Sault  Ste.  Marie 


DATE:  September  28,  1992 


Further  to  the  fax  distributed  August  19,  1992,  enclosed  are  pages 
8  and  9  with  suggestions  from  administration  on  how  the  Algoma 
Project  might  overcome  some  of  its  problems. 
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Sault  Ste.  Marie  -  what  Works,  what  Doesn't  and  Why 

!V.;;;C'TIME  DIMITS 
Service 

-  may  wish  to  increase  time  limit  by  10  days  to  accommodate 
distances  involved  for  service 

Scheduling  of  Pre-trial 

-  requires  a  trigger  document 

-  develop  a  notice  like  the  service  and  defence  notices  directing 

a)  to  set  date  and  in  default  directing  an  appearance  before  Case 
Management  Justice  OR 

b)  advising  it  will  be  placed  on  the  next  pre-trial  assignment 
court 

Trial 

-  require  a  blitz  to  eliminate  old  cases  presently  cluttering  trial 
lists 

g||g£p:Bi;  infor^tio^i  statement 

-revise  form  to  include  an  explanation  regarding  signing  of  default 
in  accordance  with  the  Rules  of  Civil  Procedure 

and;::EXTEMSXOlJB 

-amend  rules  to  include  notices 

-failure  to  respond  to  a  notice  by  completing  extension  request  and 
filing  it  on  time  is  to  result  in  a  mandatory  case  conference 
between  Case  Management  Justice  and  solicitors  of  record  (Justice 
Pardu  has  introduced  this  practice  and  has  met  with  some  positive 
results) 

-requiring  a  mandatory  case  conference  if  2  extensions  have  already 
been  granted  at  any  given  stage  by  requiring: 

1)  Case  Management  Judge  to  order  conference 

f  >. Lf  '  MANAGEMENT  JUDGE 

-re-instate  the  9  am  to  1  pm  time  period  for  case  management  work 
for  purposes  of  Case  Conferences,  pre-trials,  motions 

-assign  a  backup  Case  Management  Justice  to  work  in  pairs  to 
accommodate  circuitry,  judgment  weeks  and  vacation 
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HLbUMH  COURTS  ADMIN 


TEL:  705-759-3460 


Sep  28.92  14:30  No .004  v 


Sault  8te.  Marie  -  What  Works,  What  Doesn’t  and  Why 
PROMOTION  OF  THE  PROJECT 

-it  is  necessary  for  promotional  work  to  be  done  making  all  users 
of  the  court  system  aware  the  Case  Management  is  here  and  probably 
to  stay  in  one  form  or  another 

-Case  Management  is  not  going  to  disappear  on  November  30,  1993 

-it  is  necessary  for  the  bar  to  learn  to  work  within  the  case 
management  rules  as  they  know  them  now  (and  not  ignore  them)  so 
that  they  know  what  works  for  them  and  they  can  provide 
constructive  criticism 

-the  bar  is  just  as  responsible  as  the  bench  and  administration  for 
making  the  court  system  a  better  place  to  practice 
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CHAMBERS  M  I  N  D  S  O  R 


R  .  © 


CASE  MANAGEMENT  -  ESSEX  COUNTY 
JUDICIAL  PERSPECTIVE 
October  21,  1992 


The  judiciary  has  had  the  opportunity  and  benefit  of 
reviewing  the  comments  from  courts  Administration  for 
the  project  in  Essex  County.  This  report  is  written  as 
an  addendum  to  the  comments  of  courts  administration. 
The  judiciary  agrees  with  suggestions  for  improvement 
with  certain  added  commentary.  They  are  as  follows: 

1)  RULES 

Late  Filing  - 

The  Registrar's  Office  should  have  the 
flexibility  to  accept  for  filing  documents  on 
consent,  even  though  the  documents  to  be 
filed  are  outside  the  time  period  of  the 
Rule. 

Case  Management  -  Provincially  - 

When  and  if  case  management  were  to  become  a 
provincial  programme,  the  existing  Rules  of 
Procedure  should  be  simply  amended  where 
appropriate  to  provide  for  whatever  case 
management  programme  is  adopted. 

Tracks  - 

There  should  be  no  more  than  5  tracks  -  Fast, 
Standard,  Complex,  Family,  and  Construction 
Lien.  In  the  Family  Track  there  may  be  a 
necessity  to  have  a  provision  dealing  with 
custody  matters,  as  they  are  often  required 
to  be  dealt  with  quickly,  within  6  months, 
because  of  special  needs. 

Penalties  - 

These  should  be  left  solely  to  the  discretion 
of  the  management/ settlement  conference 
judge,  pre-trial  judge  or  the  trial  judge. 

The  case  management  rules  should  provide  that 
the  judge  may,  where  he  or  she  sees  fit, 
order  the  costs  to  be  paid  to  the  Crown, 
thereby  avoiding  consents. 

Software  - 

The  judiciary  agrees  with  Courts 
Administration  in  regard  to  the  software. 

The  present  software  requires  intervention 
from  both  the  administration  and  the 
judiciary. 


Extensions  of  Time  Limits  and  Limiting 
Number  of  Extensions  Granted  - 

We  agree  with  the  comments  of  Courts 
Administration . 

Number  of  Notices  - 

We  agree  with  the  comments  of  Courts 
Administration,  so  long  as  it  is  clear  the 
lawyers  involved  know  the  request  was 
granted. 


2 )  FORMS 


We  agree  with  the  comments  of  Courts 
Administration . 

3)  AUTOMATION  ISSUES 

We  agree  with  the  comments  of  Courts 
Administration  that  a  programmer  must  be 
available  to  make  any  necessary  adjustments 
to  the  specifically  designed  programme  of 
software  for  the  province.  As  the  need 
arises  for  specific  information  to  be 
provided,  the  software  or  programme  must  be 
changed  to  answer  the  need.  The  money  must 
be  available  to  pay  for  such  programmer  until 
the  system  is  perfected  throughout  the 
province . 

4)  COMMUNICATION 

Monitoring/Evaluation  Committee  - 

We  are  not  ad  item  with  the  comments  of 
Courts  Administration  in  this  area.  It  is 
our  view  that  the  suggestion  of  Courts 
Administration  creates  too  many  committees. 

It  is  our  view  there  should  be  one  provincial 
committee  -  a  Monitoring/Evaluation  Committee 
and  a  local  Monitoring/Evaluation  Committee. 
Where  the  need  arises  because  of  special 
problems,  then  a  sub-committee  can  be  formed 
to  answer  special  problems  of  e.g.  the  family 
law  bar. 

5)  ADMINISTRATIVE  STRUCTURE 

We  agree  with  the  comments  of  Courts 
Administration. 


6)  OTHER  ISSUES 


At  the  appropriate  time  a  decision  has  to  be 
made  as  to  when  case  management  is  to  begin. 
Does  it  begin  with  the  issuance  of  the 
Statement  of  Claim,  or  Petition,  or  does  it 
begin  on  the  delivery  of  the  Statement  of 
Defence,  or  Answer? 

It  is  our  view,  that  case  management  must  be 
administratively  driven  where  you  have  a 
circuit  court,  or  when  you  have  judges  who 
are  rotating  the  type  of  work  they  do  on  a 
regular  basis.  Whatever  system  is  adopted, 
there  must  be  simple  provisions  for  judicial 
intervention,  if  the  parties  are  unhappy  with 
administrative  directives. 

It  should  be  noted  that  circuitry  and  the 
rotation  of  judges  in  the  kind  of  work  they 
do  are  not  incompatible  with  case  management. 
Most  problems  which  arise  from  an 
administrative  point  of  view  which  require 
judicial  assistance  can  be  resolved  over  the 
telephone. 


NOTE: 

i)  Case  Management  exists  to  avoid  delay, 
and  to  move  cases  to  resolution.  The  more 
often  the  lawyer  looks  at  his  or  her  file  for 
whatever  reason  -  management  conference, 
examination  for  discovery,  or  pre-trial,  the 
greater  the  opportunity  and  likelihood  the 
case  will  be  settled  without  the  threat  of 
immediate  trial. 

ii)  Not  all  cases  need  be  case  managed  but 
all  cases  need  be  case  managed  as  to  time 
limits  toward  disposition. 
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CASS  MANAGEMENT  PROJECT  WINDSOR 
COMMENTS  FROM  THE  BAR'S  PERSPECTIVE 

FROM  W.  S.  BROCKENSSIRE 


October  7  th  >  1992 

Courts  Administration  have  prepared  a  very  thorough 
review  of  the  Administrative  aspects  of  the  Case  Flow  Project  in 
Windsor,  and  I  intend  not  to  repeat  their  viewpoints.  I  will 
simply  attempt  to  deal  with  what  has  worked,  and  what  has  not 
worked  from  the  Bar's  perspective. 

PRELIMINARY  OBSERVATION 

I  am  of  the  view  that  it  would  be  unfair  to  comment  on 
our  Case  Flow  system  in  the  first  nine  months  of  operation,  as  we 
quickly  discovered  that  there  were  some  fundamental  mistakes  made 
in  the  Pilot  Project,  namely  certain  penalty  provisions  with 
respect  to  time  limits  which  were  simply  not  realistic,  and  as  well 
the  introduction  of  all  of  the  present  cases  into  the  system, 
caused  an  unbearable  situation  not  only  for  Administration  but  as 
well  the  practising  litigation  Bax. 


WHAT  HAS  WORKED 

Reviewing  Case  Flow  after  a  twenty  four  month  period  it 
is  evident  that  Case  Flow  does  work,  in  the  sense  that  there  are 
standards  and  times  to  be  met  which  cannot  be  abrogated.  This  has 
become  quite  clear  for  those  who  practise  in  jurisdictions  other 
than  Windsor.  Although  it  can  make  the  practitioners  professional 
hectic  at  times  it  certainly  allows  the  lawyer  to  advise  his  client 
that  there  axe  established  time  limits  and  the  Bar  is  now  able  to 
predict  with  more  certainty  the  times  which  the  client  may  expect 
some  action  on  their  file.  This  appears  to  be  at  the  heart  of  any 
Case  Flow  system,  that  is  predictability  and  efficiency.-  From  an 
Administrative  standpoint  this  has  worked,  but  it  must  be  qualified 
by  the  use  of  the  term  Administrative  as  our  system  is  an 
Administratively  run  system. 


WHAT  HAS  NOT  WORKED 


From  a  preliminary  standpoint  all  actions  were  attempted 
to  be  placed  into  four  tracks,  namely  Fast  Track,  Standard  Track, 
Complex  Track  and  Family  Track.  Each  of  these  Tracks  had  their  own 
specific  rules,  unfortunately,  four  tracks  do  not  gather  in  all  of 
the  litigation  that  is  conducted  in  this  Province.  The  perfect 
example  of  what  did  not  work  is  that  of  collections  of  liquidated 
debts  and  mortgage  proceedings.  The  time  limits  had  been  extended 
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even  in  the  Fast  Track  and  it  was  necessary  to  file  an  Affidavit  of 
Documents  with  the  Statement  of  Claim,  all  of  which  in  the  view  of 
the  Bar,  unnecessary  work  where  one  was  attempting  to  obtain  a 
Judgment  on  the  liquidated  debt  and/or  a  form  of  mortgage 
foreclosure  and/or  possession.  As  a  consequence  most  of  this  type 
of  work  was  sent  outside  the  jurisdiction  so  as  not  to  be  caught  in 
Case  Flow. 


Another  aspect  of  the  failure  of  the  Essex  system  is  that 
of  Judicial  intervention.  Initially  the  Bar  was  advised  that 
there  would  be  Case  Flow  Judges  who  would  be  assigned  to  the 
management  of  the  case.  Subsequently,  however,  it  was  decided  that 
an  Administratively  driven  system  would  be  used  in  Windsor.  The 
difficulty  with  the  Administrative  driven  system  is  that  it  is 
geared  solely  through  computer  programming  and  once  the  pleadings 
have  been  exchanged  and  the  matter  set  down  for  trial,  there  really 
is  no  further  intervention  from  the  Administration.  However,  it 
is  the  Bar's  view  that  subsequent  to  the  closing  of  pleadings  it 
would  be  prudent  to  have  a  Case  Management  Judge  available  to 
assist  in  the  efficient  and  economical  disposition  of  matters  which 
arise  during  the  course  of  an  action  from  close  of  pleadings  .  to 
pre-trial  stage.  Consequently,  it  appears  to  be  the  consensus  of 
the  Bar  that  a  Case  Flow  system  could  well  employ  both  systems, 
that  is  to  say  have  an  Administratively  driven  system  up  until  the 
close  of  pleadings,  and  then  use  Judges  to  assist  in  the  Case  Flow 
matters  which  would  arise  on  an  informal  basis.  For  example,  it 
was  suggested  in  Windsor  that  perhaps  a  Rota  Judge  could  be 
assigned  so  as  to  allow  counsel  who  had  matters  dealing  with 
production  etc.  could  contact  this  Rota  Judge  and  appear  and 
dispose  of  the  matter  without  the  necessity  of  the  filing  of  a 
great  deal  of  material.  This  would  certainly  be  classed  as  our 
suggestion  for  improvement. 


gommuntcation  and  management 

Any  Case  Flow  system  requires  fine  tuning  which  suggests 
the  existence  of  practice  advisory  committees  and/or  sub-rule 
committees  to  fine  tune  any  rule  in  a  timely  fashion.  However,  it 
is  necessary  to  have  a  proper  communication  system  to  advise  the 
Bar  of  these  changes  and  when  they  take  place.  This  would 
necessitate  the  creation  of  a  Practise  Advisory  Board  or  an 
Evaluation  Committee  in  each  major  region,  in  order  to  provide  fine 
tuning  to  the  Case  Flow  Rules.  Windsor  has  employed  a  Case  Flow 
Evaluation  Committee  which  is  made  up  of  Bench,  Bar  and 
Administrative  people.  It  is  the  Bar's  view  that  you  would  require 
such  a  committee  in  almost  every  major  urban  area  as  there  will  be 
many  territorial  differences  in  the  Province  if  we  attempt  to 
employ  one  program. 


Mary  JO  Nolan  ■  ■'  ;  • 

Court  Settees  Manager ' 

Windsor 
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CASE  MANAGEMENT  PROJECT  WINDSOR 
COMMENTS  FROM  COURT8  ADMINISTRATION 
SEPTEMBER  28,  1992 

These  comments  from  Courts  Administration  will  be  dealt  with  under 
the  following  topics: 

1.  Rules 

2 .  Forms 

3.  Automation  Issues 

4 .  Communication/Monitoring/Organization 

5.  Administrative  Structure 

6.  Other  Issues 

These  items  listed  above  will  be  discussed  under  the  following 
headings : 

a)  What  Has  Worked 

b)  What  Has  Not  Worked 

c)  Suggestions  For  Improvement 


Rules 

a)  What  Has  Worked 

-  The  definite  time  standards  set  up  in  the  Windsor  Rules  have 
speeded  up  the  filing  of  documents  by  lawyers  in  order  to  meet  the 
time  standards  set  out  in  the  Rules. 

-  The  Notices  that  are  produced  and  sent  out  by  the  Registrar’s 
office  produce  results  in  that  the  lawyers  follow  through  and  file 
the  documents  that  are  required  of  them. 

-  The  establishment  of  different  tracks  for  different  types  of 
cases  has  worked  in  that  it  injects  certainty  into  the  progress  of 
the  case  in  each  of  those  tracks. 

-  It  categorizes  cases  more  appropriately. 

-  It  recognizes  that  different  cases  have  different  requirements 
and  therefore  may  need  different  times  in  order  to  meet  those 
requirements.  For  example,  in  a  Family  Law  case  there  is  early 
intervention  by  way  of  the  Management  Conference  and  a  scheduled 
target  date  is  always  met.  This  is  necessary  in  Family  Law  cases 
because  of  the  human  factor  and  the  importance  of  issues  related 
to  custody,  access  and  support. 
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-  Cases  that  are  case  managed  do  not  fall  through  the  cracks  and 
sit  without  any  activity  for  long  periods  of  time.  The  Notices  and 
reminders  to  the  solicitor  along  with  the  time  standards  set  up  for 
the  various  tracks  prevent  this  from  happening. 

b)  What  Has  Not  Worked 

The  Windsor  Rules  are  rigid  and  do  not  permit  any  flexibility  to 
vary  from  the  time  standards  set  up  in  the  Rules.  They  require 
the  solicitor  or  the  litigant  to  go  before  a  Judge  with  a  Motion 
to  have  the  time  standard  altered.  This  can  have  the  effect  of 
using  up  valuable  judicial  time  as  well  as  adding  expense  to  the 
client  because  of  the  additional  time  required  to  see  a  Judge  and 
the  paperwork  required  to  get  extensions. 

o)  Suggestions  For  improvement 

-  Provide  the  flexibility  in  the  Rules  for  the  Registrar's  office 
to  accept  for  filing  certain  documents  on  consent  of  the  two 
parties  which,  under  the  existing  Rules,  would  not  be  able  to  be 
filed  because  they  are  outside  a  required  time  period.  Filing  the 
trial  record  after  the  Registrar  has  dismissed  for  failure  to  file. 


c)  What  Has  Not  Worked 

-  The  present  Windsor  Rules  do  not  cover  all  possible  scenarios 
that  arise  in  litigation,  such  as  counter-claims,  cross-claims, 
adding  parties,  etc.  At  the  present  time  it  is  necessary  to  make 
reference  to  the  Ontario  Rules  of  Practice  which  are  often  in 
conflict  with  the  Case  Management  Rules.  This  leaves  uncertainty 
and  possible  additional  expense  when  one  of  the  litigants  has  to 
bring  a  motion  before  a  Judge  to  determine  how  to  proceed.  This 
can  also  result  in  inconsistencies  in  interpretation  of  the  Rules. 

c)  Suggestions  For  Improvement 

-  Rather  than  creating  a  whole  new  set  of  Rules  for  the  province 
if  the  decision  is  made  for  Case  Management  to  become  a  provincial 
program,  make  use  of  the  existing  Rules  of  Practice  and  add  to  them 
time  standards,  requirements  for  Notices,  etc.  This  would  result 
in  the  complete  codification  of  the  requirements  for  any  kind  of 
litigation  and  would  produce  more  certainty. 
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-  There  is  a  need  to  be  cautious  about  the  number  of  tracks  that 
are  developed.  People  who  are  involved  in  particular  kinds  of 
litigation  exclusively  often  believe  that  there  should  be  a 
specific  track  for  the  kind  of  litigation  that  they  are  involved 
in.  This  would  result  in  nine  or  ten  tracks  all  of  which  would 
have  different  time  standards  and  different  requirements.  This 
would  be  difficult  to  manage  and  our  recommendation  would  be  that 
the  number  of  tracks  be  kept  to  a  minimum.  Our  recommendation 
would  be  five  tracks  -  1)  Fast,  2)  standard,  3)  Complex,  4)  Family, 
5)  Construction  Lien. 


b)  What  Has  Not  Worked 

-  The  issue  and  philosophy  of  cost  penalties  needs  to  be  addressed. 
One  of  the  most  difficult  hurdles  that  Caseflow  had  to  get  over  in 
Windsor  was  the  whole  issue  of  cost  penalties.  Lawyers  were 
resentful,  particularly  about  the  Registrar  being  able  to  impose 
the  penalties. 

c)  Suggestions  For  Improvement 

•  The  issue  of  penalties  could  be  determined  by  the  Judiciary  at 
the  point  of  the  first  management  conference  or  at  the  pre-trial 
or  at  the  trial  of  the  action.  It  should  be  reserved  to  the 
Judiciary  to  decide  rather  than  at  the  office  of  the  Registrar. 

b)  What  Has  Not  Worked 

-  An  event  driven  system  would  be  a  preferable  system  because  it 
allows  some  flexibility  for  various  parties  involved  in  the 
litigation.  There  is,  however,  a  need  for  appropriate  software  to 
support  an  event  driven  system.  The  present  software  system 
requires  much  manual  calculation  and  unnecessary  inputting  of  data 
in  order  to  make  the  event  driven  system  work. 

c)  Suggestions  For  Improvement 

-  There  is  a  need  for  appropriate  software  to  support  the  Rules  and 
the  requirements  placed  on  the  Registrar's  office  in  an  event 
driven  system.  The  existing  system  requires  numerous 
recalculations  manually  and  rekeying  of  information  all  of  which 
is  costly  end  time  consuming.  The  software  system  should  also  have 
built  in  warning  and  checking  systems  to  avoid  human  error.  For 
example  if  someone  has  been  noted  in  default  it  should  not  allow 
that  party  to  file  further  documents  and  a  warning  should  flash  on 
screen  if  that  party  attempts  to  file  a  document.  If  one  fails  to 
cross-reference  a  document  which  should  be  cross  referenced  there 
should  be  another  warning  system  that  alerts  the  keyer  to  this 
possible  problem. 
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b)  What  Has  Not  Worked 

-  The  number  of  extensions  that  are  granted  would  seem  to  suggest 
that  perhaps  the  time  standards  that  have  been  set  in  the  Rules  are 
too  rigid  in  many  circumstances .  Every  time  an  extension  is 
granted  the  time  standards  have  to  be  recalculated  and  rekeyed. 
The  extension  document  is  entered  and  the  work  load  increases  as 
does  the  paper  flow. 

c)  Suggestions  For  Improvement 

Consideration  should  be  given  to  increasing  some  of  the  time  limits 
set  out  in  the  Rules  and  also  to  limiting  the  number  of  extensions 
that  could  be  given  in  any  action  to  each  party. 

b)  What  Has  Not  Worked 

-  There  seem  to  be  too  many  Notices  sent  by  the  Registrar's  office. 
In  many  circumstances  the  lawyer  relies  on  the  Notice  as  his/her 
tickler  system  and  as  a  reminder  to  file  certain  documents.  It 
should  not  be  the  role  of  the  Registrar’s  office  to  manage  a 
lawyer’s  case  load  and  consideration  should  be  given  to  drastically 
reducing  the  number  of  Notices  that  are  required  to  be  sent  to 
remind  lawyers. 

c)  Suggestions  For  Improvement 

-  Consideration  should  be  given  to  reducing  the  number  of  Notices 
required  to  be  sent  to  lawyers.  One  Notice  would  be  sent  out  and 
if  the  lawyer  in  question  asked  for  and  received  an  extension  then 
no  further  Notice  would  be  sent  because  that  lawyer  has  actual 
notice  of  the  date  on  which  the  document  is  required  to  be  filed 
because  it  is  the  date  he  or  she  requested  and  was  granted. 

2 .  PORM8 

a)  What  Has  Worked 

-  The  forms  were  ’’bastardized”  forms  from  the  Rules  of  Practice  and 
not  developed  by  forms  experts  and  tailored  to  the  Case  Management 
Rules. 

b)  What  Has  Not  Worked 

The  development  of  the  necessary  forms  was  not  given  the  proper 
attention  in  the  system  that  was  developed  in  Windsor.  This 
resulted  in  forms  that  were  not  as  clear  as  they  should  have  been, 
not  titled  properly,  etc.  In  addition,  forms  were  developed  on  an 
ad  hoc  basis  as  the  need  arose  for  various  forms  and  the  end  result 
has  been  that  this  aspect  of  the  project  has  not  been  well  handled. 
There  were  complaints  that  the  forms  that  were  produced  by  the 
system  did  not  look  very  legal. 
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c)  Suggestions  For  Improvement 

-  If  Case  Management  is  going  to  be  developed  on  a  Province-wide 
basis  the  forms  need  to  be  given  much  greater  attention  and 
developed  by  a  Forms  Committee  who  have  experience  in  the 
development  of  forms. 


3.  AUTOMATION  I88UE8 

a)  What  Has  Worked 

-  Sustain,  the  existing  software  is  a  simplistic  system  that  would 
work  well  if  litigation  went  along  smoothly  and  there  were  never 
time  delays,  extensions  or  unusual  circumstances  that  can  interfere 
with  the  flow  of  litigation. 

-  It  was  available  at  the  time  that  the  Project  was  being  developed 
and  if  a  system  had  to  be  built  from  scratch  at  that  point,  the 
Project  would  never  have  begun. 

-  The  system  can  generate  Notices,  basic  statistics,  can  track  the 
targets  to  a  degree. 

-  It  is  a  very  user-friendly  system  and,  therefore,  the  training 
of  staff  was  simplified. 

-  It  allows  quicker  access  to  information  and  provides  the  ability 
to  make  last  minute  changes  and  to  share  that  information  with 
everyone  on  the  system. 

-  It  has  increased  our  service  to  the  public  and  to  the  users  of 
the  system.  At  this  point,  there  are  25  or  30  lawyers'  offices 
that  have  modem  access  to  the  system  and  this  permits  them  to 
update  their  own  files  without  the  need  to  send  someone  either  into 
the  court  office  or  to  make  phone  calls  which  then  takes  staff  time 
in  responding  to. 

-  It  is  better  than  a  manual  system. 


b)  What  Has  Not  Worked 

-  Sustain  was  not  written  or  programmed  specifically  for  our  Rules. 
It  was  programmed  for  an  American  system,  so  it  is  very 
Americanized  in  approach.  With  it  being  a  "shelf  package"  it  is 
copyrighted  and  we  cannot  make  changes  or  additions  to  it  as  we  go 
along.  We  are  stuck  with  the  basic  format  of  the  program,  which 
is  very  inflexible  as  far  as  changing  it  to  adapt  to  our  Rules  and 
requirements  as  they  change. 
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-  It  is  not  a  true  case  management  package.  It  is  good  for  data 
storage  and  data  retrieval  and  generating  notices  and  documents  but 
it  is  very  limited  as  far  as  its  case  management  abilities  are 
concerned.  It  does  not  track  multiple  party  targets.  It  does  not 
automatically  extend  target  dates.  The  changes  must  be  made 
manually. 

-  Sustain  does  not  allow  one  to  enter  a  lot  of  information  in 
certain  areas.  For  example,  it  will  not  allow  staff  to  type  in  an 
entire  title  of  proceeding.  It  will  only  allow  one  to  list 
alphabetically  the  parties.  We  are  ''pigeon-holed”  into  doing  what 
Sustain  will  allow.  We  must  accommodate  Sustain  rather  than 
Sustain  accommodating  our  Rules  and  system. 

-  The  support  from  Choice  Information  Systems  has  been  good  at 
times  and  lacking  at  others.  They  are  very  difficult  to  reach  and 
the  support  is  extremely  expensive.  They  have  not  always  been 
available  to  us  when  we  need  them  and  when  they  have  been  there, 
they  are  not  able  to  provide  all  the  help  we  need. 

-  The  report  facility  of  Sustain  has  not  been  utilized  in  other 
places  because  it  is  not  user-friendly.  It  is  not  a  good  report 
writing  facility.  Windsor  and  the  other  sites  have  had  to  hire 
their  own  programmer  at  an  additional  expense  to  generate  reports 
that  should  have  been  generated  from  the  Sustain  software. 

-  The  Windsor  Rules  were  developed  and  a  software  package  was 
purchased  but  they  do  not  coordinate  well  because  they  were 
developed  independently  of  each  other  and  not  with  each  other  in 
mind. 

-  There  was  not  sufficient  thought  or  importance  placed  upon 
production  of  statistics  for  evaluation  purposes.  Statistical 
Reports  are  not  generated  easily  through  Sustain. 

The  whole  network  which  includes  the  Sustain  software, 
WordPerfect  is  very  slow.  Often,  staff  must  wait  for  Sustain  to 
process  an  entry  before  they  may  continue  on  another  screen  or 
complete  another  entry. 

-  Sustain' s  archiving  abilities  are  poor.  It  eats  up  space  at  a 
tremendous  pace  and  as  we  add  more  space  to  the  file  server  the 
system  becomes  slower  and  slower. 

Programming 

-  We  have  had  poor  programming  support.  Each  time  a  report  or  a 
notice  has  to  be  changed,  or  each  time  a  Rule  changes  and  new 
reports  or  notices  are  needed  we  have  to  "beg”  for  a  programmer  to 
come  on  board.  Each  time  a  new  programmer  comes,  it  takes  him/her 
time  to  become  familiar  with  the  system  and  learn  the  requirements 
of  Sustain  and  the  Novell  network. 
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-  For  instance,  we  presently  need  to  manually  extract  statistical 
data  from  the  Trial  List,  identifying  case  types;  aging  factor  and 
the  number  of  trial  days  assigned  to  each  case  on  the  trial  list. 
To  permit  the  system  to  provide  this  data  the  services  of  a 
programmer  is  required  to  modify  the  software  to  accommodate  our 
needs . 


-  There  has  been  an  accountability  problem  as  far  as  who  is 
accountable  for  the  automation  issues  that  arise  in  Windsor. 

-  As  each  of  the  three  projects  was  developed  independently  of  the 
other,  our  Rules  and  data  entry  requirements  are  different. 
Therefore,  standardized  reports  do  not  work  in  all  three  locations. 
Each  location  requires  a  certain  number  of  reports  programmed 
•'specif ically  to  their  requirements." 

-  Is  it  Region,  Program  Development  or  Computer  Communication 
Branch  who  should  provide  support? 

-  A  major  problem  arose  in  Windsor  when  two  to  three  weeks  after 
implementation  of  the  Project  the  Business  Analyst/Systems  Leader 
was  pulled  from  Project  and  was  not  replaced.  We  were  basically 
left  without  a  systems  leader  or  someone  to  turn  to.  After  that 
point  we  had  to  turn  to  the  Systems  Leader  in  Toronto,  who  was  not 
responsible  for  our  Project. 

c)  suggestions  For  Improvement 

-  If  case  management  is  to  go  province  vide  a  software  package 
solely  for  the  use  of  the  Province  should  be  developed  and  we 
should  not  purchase  a  shelf  product. 

-  As  the  software  is  developed  so  should  the  Rules  be  developed  and 
the  computer  people/programmer  should  work  in  close  consultation 
with  the  people  developing  the  Rules. 

-  After  implementation  there  should  be  ’’continual**  software  and 
programming  support  as  Rules  and  local  practices  are  modified. 

4 .  COMMUKI CATION /MONITORIKQ/ ORGANIZATION 

Background 

-  When  the  Project  was  being  developed  in  the  several  years  before 
September  1990,  there  was  a  Monitoring/Evaluation  Committee  which 
was  made  up  of  members  of  the  Bar,  Judiciary  and  Administration. 
This  Committee  was  responsible  for  the  development  of  the  Rules, 
ensuring  the  passage  of  the  Rules  and  it  is  due  primarily  to  the 
hard  work  of  this  group  that  Windsor  was  successful  in  being  one 
of  the  site  projects. 
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-  Cnee  the  Project  commenced  in  September  of  1990,  the  role  of  the 
Monitoring/Evaluation  Committee  changed  and  there  developed  among 
all  parties  some  lack  of  clarity  regarding  the  on-going  role  of 
this  Committee. 

-  The  Committee  was  seen  by  some  members  of  the  Bar  to  be  a  select 
group  which  met  in  secret  and  had  brought  in  a  system  that  was 
impacting  negatively  on  their  practice  of  litigation.  This 
attitude  continued  to  develop  steam  as  the  Project  got  under  way 
in  spite  of  the  fact  that  the  Rules  had  been  circulated  to  all  the 
Bar  many  months  before  the  implementation  of  the  Project  and  there 
were  no  surprises  in  terms  of  the  Rules  or  their  application. 

-  As  with  any  change,  there  was  resistance  and  within  a  number  of 
months  after  September  1,  1990,  there  was  a  great  deal  of  criticism 
about  the  whole  project  and  unfortunately,  Administration  bore  the 
brunt  of  much  of  the  dissatisfaction.  For  example,  the  ability  of 
the  Registrar  to  dismiss  actions,  to  refuse  filings  if  they  were 
outside  of  time  limits,  to  assess  costs,  etc.  was  greeted  with 
negative  reactions.  In  reality  this  is  the  way  the  Rules  were 
written  by  the  Bar,  and  the  Judiciary.  Administrative  staff  were 
simply  carrying  out  their  functions  under  the  Rules. 

-  The  dissatisfaction  of  a  vocal  minority  of  the  Bar  resulted  in 
a  motion  before  the  Essex  Law  Association  to  recommend  to  the 
Attorney  General  that  the  Project  in  Windsor  be  terminated 
immediately.  This  motion  was  deferred  and  several  months  later 
there  was  a  secret  ballot  vote  as  to  the  future  of  the  Project. 
The  majority  of  members  of  the  Essex  Law  Association  who  voted 
elected  to  continue  the  Project  until  December,  1993  when  Sault 
Ste.  Marie  and  Toronto  would  end. 

-  This  dissatisfaction  and  negative  publicity  which  resulted  could 
perhaps  have  been  avoided  if  there  were  clearer  lines  of 
communication  with  the  Bar.  Also,  if  there  had  been  a  number  of 
sub-committees  of  the  Monitoring/Evaluation  Committee  developed 
some  of  these  communication  problems  may  have  been  able  to  be  met 
more  successfully  earlier. 

-  Once  the  project  was  in  place  the  interest  of  some  members  of  the 
Monitoring/Evaluation  Committee  waned.  Other  members  left  the 
Committee  and  some  new  members  came  on  the  Committee. 
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c)  Suggestions  For  Improvement 

-  If  case  management  goes  province  vide  there  should  be  one 
Provincial  Monitoring/Evaluation  Committee.  In  addition,  there 
should  be  a  Committee  in  each  County  which  could  possibly  be  named 
a  Liaison  Committee  that  vould  be  a  liaison  between  Bench,  Bar  and 
Administration.  An  off-shoot  of  that  Committee  would  be  an 
Operations  committee  that  vould  deal  with  the  day  to  day  problems 
that  arise  with  filing  or  stages  of  litigation,  etc.  That 
committee  vould  be  able  to  deal  with  those  problems  on  an  ad  hoc 
basis  as  they  arise. 

-  There  needs  to  be  at  the  local  level  a  Liaison/Monitoring 
Evaluation  Committee  made  up  of  members  of  the  Bench,  Bar, 
Administration  and  perhaps  members  of  the  public  to  deal  with  Case 
Management  issues.  This  should  be  a  separate  Committee  to  the 
Bench,  Bar/Courthouse  Committees  that  should  be  meeting  on  an  on 
going  basis  to  deal  vith  matters  of  general  concerns  such  as  line¬ 
ups  at  the  counter,  etc. 

-  There  needs  to  be  on  going,  timely  communication  between  the 
local  Liaison/Monitoring  fc  Evaluation  committee  to  the  Bar  and 
affected  parties  to  advise  them  about  issues  or  on  going 
developments  either  in  terms  of  the  Rules  or  in  terms  of  the 
automation  system  itself. 

-  Each  of  the  committees  that  vould  be  established  locally  should 
have  defined  terms  of  reference  and  defined  roles  and  be  made  up 
of  members  who  are  prepared  to  devote  the  time  necessary  to 
maintain  effective  operation  of  the  committees. 


5.  ADMINISTRATIVE  STRUCTURE 

-  By  administrative  structure  we  mean  the  operation  of  the 
Registrar’s  office  and  trial  coordination  which  are  the  most 
involved  administrative  players  in  any  Case  Management  process. 

c)  Suggestions  for  Improvement 

-  The  administrative  structure  required  will  depend  in  great 
measure  on  the  Rules  that  are  developed,  and  the  roles  defined  in 
those  Rules  for  Administration.  If  it  is  to  be  an  Administratively 
driven  system,  then  the  role  of  administration  has  to  be  clearly 
understood  by  the  Bar,  the  Bench  and  Administration  itself. 

-  The  administrative  structure  has  to  be  flexible  enough  to  meet 
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-  The  administrative  structure  has  to  be  flexible  enough  to  meet 
the  changing  demands.  For  example,  in  Windsor  as  the  line  ups  in 
the  Registrars  office  developed  at  certain  peak  filing  times  we 
went  to  a  basket  system  where  certain  documents  could  be  filed 
without  the  person  filing  them  needing  to  wait.  Another  example 
was  more  data  entry  being  done  right  at  the  counter  rather  than 
having  it  accumulating  at  a  data  entry  centre.  Also,  we  moved  a 
caseflow  project  person  from  the  Registrar's  office  to  trial 
coordination  as  the  implementation  of  Rule  15  moved  the  impact  of 
Case  Management  to  Trial  Coordination  from  the  Registrar's  office. 

-  The  Case  Management  project  person  who  moved  from  the  Registrar's 
office  to  Trial  Coordination  is  also  able  to  come  back  to  the 
Registrar's  office  at  peak  times  when  required.  This  flexibility 
and  integration  of  staff  works  to  the  advantage  of  the  system  and 
enables  us  to  deal  with  peak  periods  in  either  office. 


6 a  OTHER  IS8DE8 

-  Consideration  needs  to  be  given  to  determining  when  a  case 
management  system  should  start.  For  example,  should  it  start  at 
the  point  that  the  Statement  of  claim  or  Application  is  issued  or 
should  it,  in  fact,  not  start  until  there  truly  is  a  law  suit  and 
a  defence  is  filed.  Perhaps  a  suggestion  would  be  that  a  case  not 
go  into  a  case  management  system  until  a  defence  is  filed  but  prior 
to  that  point  it  be  monitored  and  a  status  review  be  instituted 
nine  months  after  a  Claim/Petition/Application  is  issued  if  no 
further  action  has  taken  place  on  that  file. 

-  Provincial  wide  system  will  also  have  to  give  consideration  to 
who  drives  the  system.  Is  it  Judicially  driven  or  Administration 
driven?  If  it  is  Judicially  driven,  then  problems  could  arise  as 
the  Judiciary  is  rotated  around  a  Region  and  may  not  be  available 
when  an  issue  arises  in  a  particular  law  suit.  This  happens  in 
Windsor  only  with  respect  to  the  complex  track  but  there  is  a 
saving  provision  in  the  Rules  whereby  if  the  Case  Management  Judge 
is  not  available,  counsel  can  take  a  matter  to  any  other  Judge. 

-  Another  prime  requirement  is  the  ease  of  capturing  vital 
statistical  data  as  a  means  of  reporting  the  status  of  case  managed 
cases . 


TOTAL  F'.ll 
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TO:  Kathryn  Noxon,  C.B  AO.  Toronto 


FROM:  Coo  J. 

FOR:  Members  CMSC 
September  29, 1992 

In  fulfillment  of  my  obligation  I  send  to  you  such  ideas  and  opinions  as  have 
been  generated  in  discussions  with  the  Ontario  Court  of  Justice  (General 
Division)  judges  in  Toronto  who  are  actively  engaged  in  the  case  management 
pilot  project: 

1 .  At  least  in  a  situation  where  there  is  an  individual  calendar  system  in  place, 
it  is  essential  that  judges  have  adequate  administrative  support,  without  which 
it  is  very  probable  that  the  workload,  at  least  in  larger  centres,  may  be 
impossible  to  deal  with.  This  is  a  unanimously  held  view,  which  has  caused 
there  to  be  a  careful  analysis  of  what  the  judges  are  expected  to  do  under  the 
Toronto  case  management  rules.  There  seems  to  be  a  general  consensus  that 
at  the  very  least  there  should  be  a  trained  secretary  for  each  of  two  case 
management  judges,  such  a  person  to  have  no  responsibilities  to  other  judges 
in  the  system.  It  would  probably  be  better,  and  may  turn  out  to  be  essential, 
that  there  be  some  additional  administrative  team  members  to  do  routine 
phoning,  message  despatch,  diarying,  faxing,  and  conference  call  arranging 
which  now  have  to  be  done  by  the  judge  alone,  or  with  very  little  reliable 
support. 

2.  There  should  be  made  available  to  case  management  judges  computers  with 
direct  judicial  access  to  the  operating  program,  so  that  there  may  be  input  by 
the  judges  into  scheduling. 

3.  Consideration  should  be  given  to  ensuring  that  there  are  not  too  many  steps 
requiring  direct  judicial  monitoring  or  involvement. 

4.  There  will  have  to  be  greater  bar  awareness,  whether  through  rule  writing, 
system  design  or  practice  direction,  of  the  importance  of  such  simple  things 
as: 


•  being  on  time  for  appointments  for  motions,  conferences  or  pre-trial 
conferences.  Most  lawyers  are  meticulous  about  this,  but  too  many 
are  not,  and  do  not  seem  to  realize  that  they  have  been  given  special 
appointment  times  with  the  judge,  but  so  have  other  following 
counsel 

•  doing  many  things  by  conference  call 
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•  making,  within  reason,  arrangements  to  ensure  that  discoveries  are 
held  within  the  times  prescribed  by  the  case  management  rules 

•  ensuring  that  simple  forms  used  for  motions,  which  all  have  found 
very  convenient  and  most  effective,  and  which  in  our  view  should  be 
made  part  of  any  new  case  management  system  province-wide,  are 
carefully  worded  so  that  it  is  clear  what  is  sought  and  why,  so  that 
the  judicial  response,  endorsed  on  the  same  form  as  the  court  order, 
does  not  involve  essay  writing  or  preliminary  detective  work. 

5.  There  will  have  to  be  a  clear  recognition  that  what  is  good  for  Toronto  may 
not  be  good  for  other  areas.  It  is  thought,  in  a  preliminary  way,  that  simple 
volume  in  Toronto  brings  to  system  design  particular  problems. 

6.  There  is  general  agreement  that  there  must  be  some  uniformity  in  a  set  or 
sets  of  case  management  rules,  and  that  ordinarily  there  should  be  a 
consistency  of  time  limits. 

7.  There  is  a  feeling  that  the  individual  calendar  system  may  well  be 
theoretically  the  most  effective  in  assigning  full  responsibility  to  a  particular 
judge,  but  that  such  a  system  may  not  fit  in  an  area  where  there  is  a  good  deal 
of  intra-  or  inter-regional  circuitry.  There  is  respect  for  the  need  for  the  former, 
and  perhaps  the  latter  as  well,  albeit  those  are  managerial  decisions  which  are 
in  the  hands  of  others. 

8.  There  is  enthusiasm  for: 

•  the  broad  use  of  conference  calls 

•  the  simple  motion  form  (Form  3  or  5  in  the  Toronto  Rules) 

•  the  judge's  endorsement  on  the  form  constituting  the  order 

•  the  use  of  simple  telephone  communication  with  counsel,  even  when 
both  or  all  counsel  are  not  on  the  line,  with  difficulties  in  'one-sided 
communication'  not  having  proved  to  be  a  real  problem 

•  the  use  of  the  Fax  to 

send  to  counsel  an  order,  direction  or  other  court  communication 
simply,  quickly  and  effectively 

permit  counsel  to  send  to  the  court  or  judge  whatever  material  is 
required  to  be  filed,  now  on  motions,  but  prospectively  more 
generally 

•  the  capacity  to  order  a  file  closed  without  final  formal  order  if  the 
action  is  finished,  and  the  need  to  have  the  file  remain  open  is  over 
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•  the  capacity  of  the  judge  to  order  a  pre-trial  conference  at  a  time 
agreed  upon  by  counsel  in  the  course  of  dialogue  on  other  matters, 
such  as  discussion  of  why  discoveries  have  not  been  completed 
within  the  time  allowed  by  the  Rules. 

9.  There  is  agreement  that  one  of  the  keys  to  success,  and  one  which  in  a  very 
small  way  so  far  the  Toronto  system  has  been  capable  of  delivering,  is  the 
reliable  fixed  trial  date.  Without  this  there  will  be  trouble  wherever  the  case 
management  system  is  operating. 

10.  There  is  recognition  that  there  must  be  something  very  positive  done 
about  the  'old  cases',  whether  or  not  they  are  captured  in  the  case 
management  system.  The  court's  back  cannot  be  turned  on  such  cases.  There 
are  ways  to  deal  with  the  problem.  Those  ways  must  be  pursued  in  simple 
recognition  of  the  court's  responsibility  to  all  litigants. 

1 1.  There  must  be  scheduling  recognition  of  the  fact  that  case  management 
reduces  the  workload  in  all  other  civil  activities  of  the  court. 

12.  Pre-trial  work  must  involve  a  greater  and  more  dedicated  commitment,  not 
just  to  settling,  but  also  to  shortening  and  improving  what  happens  at  the  trial. 

1  3.  There  must  at  least  be  a  re-consideration  of  whether  the  case  management 
judge  should  take  the  trial.  There  are  different  views  on  this  point  but  there  is 
an  awareness  that  what  we  are  doing  is  most  certainly  not  always  the  best 
thing  for  the  litigants.  Recognizing  that  the  experience  in  the  U.S.A.  where 
there  are  many  more  jury  trials,  and  where,  at  least  in  many  places,  the  jury 
charge  must  not  include  analysis  or  comment  on  the  facts,  may  not  reflect 
adequately  our  own  traditions,  there  is  a  feeling  amongst  many  that  the 
barring,  save  in  narrow  circumstances  in  civil  cases  and  altogether  in  family 
cases,  the  case  management  judge  from  trying  the  case  may  very  well  be 
counter-productive. 

14.  Meaning  from  the  Toronto  standpoint  no  criticism  of  the  administrative 
personnel  who  have  done  so  much  to  put  the  system  together  and  to  see  that  • 
it  runs  effectively,  there  must  be  on  the  part  of  the  Attorney-General’s 
department  a  firm  commitment  to  provide  the  resources  required  to  make  a 
modestly  sophisticated,  new  and  somewhat  complex  system  work  well  and  in 
the  best  interests  of  the  litigants  who  are  obliged  to  turn  to  the  courts  for 
assistance. 

1  5.  There  must  be  written  the  right  program  or  programs  for  the  computers.  It 
will  not  do  to  continue  with  facilities  which  either  do  not  or  cannot  respond  to 
the  legitimate  requirements  of  the  system  or  systems  in  place  or  to  be 
installed. 
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16.  It  must  be  assured  that  there  will  be  designed  a  statistical  information 
system  which  is  capable  of  providing  to  judges  and  all  others  involved  correct 
and  useful  information,  so  that  there  may  be  a  reliable  method  of  assessing 
what  has  happened,  what  is  in  the  process  of  happening,  and  why  it  is 
happening. 


The  Toronto  judges  recognize  that  most  of  their  ideas  are  general,  but  it  must 
be  remembered  that  the  Toronto  operation  has  not  yet  been  running  for  one 
year.  We  have  learned  a  lot,  but  have  still  much  to  learn  from  each  other  and 
from  Windsor  and  the  Sault. 

I  do  not  wish  all  this  to  be  taken  as  representative  of  a  large  group  of  judges 
speaking  as  though  with  one  voice;  but  I  think  it  not  unfair  to  say  that  the 
contents  of  this  note  would  be  supported,  with  one  degree  of  enthusiasm  or 
another,  by  all  the  judges  who  are  actually  doing  the  work.  It  should  be 
understood,  however,  that  I  wrote  this  summary. 

This  memorandum  proceeds  on  the  basis  earlier  set  forth  as  to  the  work  of  the 
CMSC,  that  is  that  there  is  a  preliminary  supposition  that  those  responsible 
decide  that  case  management  should  continue  province-wide. 

It  is  fair  to  say  that  the  judges  in  Toronto  feel  that  the  system  there  is  working, 
and  that  litigants  are  being  assisted  by  its  operation.  The  statistical 
information  would  seem,  at  least  in  a  preliminary  way,  to  support  this  feeling. 


MEMORANDUM 


TO 


Group  of  Nine  Steering  Committee 


FROM 


DATE 


Richard  Andreansky,  Toronto  Bar  Representative 
September  28,  1992 


RE 


Meeting  of  the  Bar  with  Barry 
Mahoney  on  September  18,  1992 


There  were  three  sessions  scheduled  with  Bar  representatives  when 
Barry  Mahoney  came  to  Toronto  on  September  18,  1992.  The  first 
session  comprised  civil  litigators,  the  second  with  family  law 
practitioners  and  the  final  one  comprised  Bar  representatives  from 
the  Toronto  Advisory  Committee  and  the  Operations  Committees  at  all 
sites . 


CIVIL  LITIGATION: 


Fifteen  Bar  members  were  invited  and  eleven  showed  up.  In  terms  of 
substantive  areas  of  law,  most  of  the  areas  captured  by  case 
management  were  represented. 

The  following  were  the  perceived  advantages  of  the  present  case 

management  system: 

Use  of  modern  day  technology  such  as  voice  mail,  facsimile 
transmission  to  deal  with  both  ex  parte  motions,  motions  on 
consent  and  conference  call  technology  for  having  settlement 
conferences  in  lawyers'  offices  with  judge  involvement  were 
all  considered  to  be  of  significant  convenience  and  cost 
efficiency 

In  collection  cases,  the  speed  with  which  undisputed  cases 
would  proceed  in  the  system 

Both  litigants  and  lawyers  are  forced  to  give  a  hard  look  at 
a  case  from  the  beginning  and  to  discuss  settlement  options 
early 

Useful  in  cases  involving  multi-party  litigants 

Familiarity  of  a  single  judge  with  a  case  and  knowing  a 
judge's  expectation  when  dealing  with  a  case 


Perceived  disadvantages  of  the  present  case  management  system: 


The  imposition  of  a  service  deadline  of  60  days  is  too  short 
and  requires  too  much  paper  work  to  deal  with  extensions  of 
the  deadline.  The  recommendation  that  time  for  service  be 
enlarged 

Unrealistic  expectation  in  typical  collection  file  with 
respect  to  documentary  disclosure  in  that  it  is  time 
consuming,  expensive  and  not  always  available  at  the 
commencement  of  the  action  particularly  since  many  of  these 
cases  are  undefended 

Resistance  by  plaintiff's  Bar  in  bodily  injury  cases  to  have 
their  claims  case  managed  as  an  injured  plaintiff's  injuries 
may  not  have  yet  matured  at  the  time  of  hearing.  The  Bar  has 
reacted  by  choosing  complex  track  for  what  would  otherwise  be 
viewed  as  standard  track  cases 

Those  cases  that  have  been  set  down  for  trial  are  being  put  on 
the  ordinary  trial  list  and  there  is  a  perception  that  these 
cases  would  not  be  tried  in  accordance  with  the  time  deadlines 

With  many  practitioners'  case  loads  near  300  files,  it  would 
be  impossible  to  have  all  cases  case  managed  in  that  it  would 
put  an  incredible  burden  on  lawyers 

A  case  management  system  should  be  devised  which  allows 
lawyers  to  opt  into  it  rather  than  requiring  every  case  to  be 
case  managed 

Observations  of  Barry  Mahoney; 

A  recommendation  that  in  order  to  deliver  trial  dates  under 
the  timetable,  that  a  trial  audit  procedure  be  invoked  prior 
to  trial  whereby  the  case  management  judge  reviews  witness 
lists  with  counsel  in  an  attempt  to  cut  down  on  trial  time 

The  participants  felt  that  the  delivery  of  a  fixed  date  system 
under  case  management  would  greatly  benefit  the  administration 
of  justice 

General  comments: 

Most  of  the  group  were  favourably  disposed  towards  case  management. 
The  concerns  dealt  with  some  practical  problems  that  would  have  to 
be  addressed  under  a  revised  system  of  case  management  (service 
deadlines,  multi  party  litigants,  documentary  disclosure).  The 
real  test  of  the  system  would  be  the  delivery  of  trial  dates. 
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The  natural  apprehension  among  lawyers  was  their  ability  to  work 
with  their  case  load  under  a  universal  case  management  system. 
There  was  also  a  sense  that  certain  kinds  of  cases  (undefended 
collection,  wrongful  dismissal,  complex  multi  party)  were  better 
under  case  management  than  others  (bodily  injury) .  Both  this  group 
and  the  family  law  group  wondered  whether  the  present  delivery  of 
cases  under  case  management  was  simply  "the  best  of  the  best"  as 
all  felt  that  the  judiciary,  administration  and  the  Bar  were  giving 
a  priority  to  case  managed  cases. 


FAMILY  LAW: 


Sixteen  members  of  the  Family  Bar  were  invited  and  twelve  showed 
up.  There  was  representation  from  the  Bar  practicing  at  145  Queen, 

311  Jarvis  and  from  Metro  Children's  Aid. 

Perceived  advantages  of  case  management  by  the  Family  Law  Bar: 

Use  of  technology  including  conference  calls  and  faxing  to 
deal  with  various  matters 

The  application  of  case  management  to  property  and/or  money  ^ 
related  cases  was  felt  appropriate  and  worthwhile  * 

Support  for  the  notion  that  one  judge  hear  all  matters 

Case  management  tended  to  cut  down  on  the  use  of  motions 

Perceived  disadvantages  of  case  management: 

It  is  more  of  a  hindrance  than  a  help  at  311  Jarvis  Street 

Different  results  from  different  judges  in  that  a  judge's 
attention  to  detail,  law,  having  read  the  file  in  advance  vary 
dramatically  (yet  is  this  really  unique  to  case  management?) 

Judge's  settlement  skills  very  much  related  to  a  judge's 
ability 

More  paperwork  associated  with  case  management 

Lawyers'  ability  to  juggle  a  significant  number  of  cases  under 
case  management.  Due  to  case  management  requirements  and 
deadlines,  other  cases  were  put  on  hold 

Certain  attendances  were  a  waste  of  time 

Lack  of  availability  of  the  case  management  judge  41 
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Lack  of  flexibility  of  the  timetable 

Scheduling  difficulties,  e.g.,  obtaining  an  early  motion  date. 
Unless  one  persuades  court  staff  at  145  Queen  that  the  case  is 
an  utter  emergency,  dates  for  motions  were  too  far  away.  Case 
managed  cases  are  being  given  a  priority  over  regular  stream 
cases 

Case  management  forces  cases  on  to  hearing  that  would 
otherwise  normally  settle  over  the  passage  of  time 

Observations  of  Barry  Mahoney: 

The  Ontario  family  law  experience  with  case  management  is  the 
most  ambitious  project  in  the  English  speaking  world 

Perhaps  it  might  me  helpful  to  develop  a  routine  family  law 
case  and  a  set  of  rules  that  would  apply  to  the  routine  as 
opposed  to  a  specialized  case 

General  comments: 

The  family  law  Bar  was  much  more  critical  of  case  management  than 
civil  litigation  practitioners.  Some  of  the  discussion  centred  on 
uncontested  divorces  which  problem  has  by  and  large  been  rectified. 
Some  questioned  the  applicability  of  case  management  to  family  law 
as  it  was  felt  that  the  timetable  was  inappropriate  to  governing 
family  law  types  of  issues.  Generally,  there  was  mixed  support  for 
case  management  among  those  who  participated. 


MEMBERS  OF  THE  BAR  FROM  ADVISORY  AND  OPERATIONS: 


Five  of  the  nineteen  invited  lawyers  showed  up. 

The  tenor  of  this  session  was  different  from  the  previous  two 
sessions  in  that  it  focused  less  on  the  practicing  aspect  of  case 
management . 

Mr.  Mahoney  spoke  again  of  the  use  of  a  trial  audit  to  try  and 
deliver  on  the  scare  resource  of  trial  time.  He  also  suggested 
that  in  designing  universal  case  management  rules,  thought  be  given 
to  the  typical  case  to  which  the  rules  could  apply. 


juxoraitou* 


To i  Kathryn  Noxon 

Coordinator,  Joint  Committee  on  Court  Reform 

Froa:  Elisabeth  Koquin 

Acting  Managar,  Litigation  Support 

Date:  October  29,  1992 


Attached  please  find  the  report  requested  froa  Administration, 
Toronto  Case  Kanageaent  Pilot  Profact  regarding  aoaa  of  the 
probleas  ve  have  been  experiencing,  aoaa  of  the  good  thinga  that 
have  bean  happening  and  soma  suggestions  as  improvement . 


CABS  XAJEAOBXBVT  PROJ1CT  -  TOROSfTO 


Comments  from  the  Toronto  Caee  Management  Pilot  project  will  cover 
the  following  topiee 

♦  Rule*  and  forms 

♦  Automation 

♦  communication 

♦  Administration 


amAKAaq  rorai 

Family  -  Tine  Limits 

•30  days  in  which  to  ssrva  does  not  seam  to  ba  enough  time 
especially  in  divorce  actions 

•this  has  created  a  large  number  of  motions  to  extend  time  for 
service  even  though  this  problem  has  been  temporarily  resolved 
by  removing  divorce  actions  from  the  random  selection 

Solution  «this  needs  to  be  examined  if  we  are  to  go  to  full  case 
management  and  extending  time  limits  maybe  for  divorces 
only  should  be  considered 

Family  -  Case  Conference 

•according  to  the  rules ,  once  an  action  is  defended,  the  onus 
is  on  the  solicitor/parties  to  arrange  a  case  conference 
•even  though  the  Timetable  sets  out  a  date  by  which  the  case 
conference  is  to  occur,  this  is  not  a  real  date 
•because  of  administrative  problems  in  arranging  these 
conferences,  there  is  a  direction  to  the  solicitor  on  the 
Timetable  that  he/ she  must  call  and  arrange  the  case 
conference  -  this  has  not  been  done  in  many  cases  and  there  is 
no  way  to  follow  up 

Solution  •amendment  to  rules  to  require  a  notice  to  be  sent  when 
a  case  conference  is  not  arranged  by  the  required  date 

Family  -  Divorces 

•in  both  situations  where  the  Registrar  dismisses  a  divorce 
petition  (failure  to  file  proof  of  service  and  failure  to 
apply  for  judgment  when  respondent  noted  in  default) ,  the  Case 
Management  staff  must  be  very  careful  not  to  forward  this 
information  to  Ottawa  in  case  the  divorce  action  is  reinstated 
(apparently  there  is  a  very  high  rate  of  reinstatement) 
•there  are  too  many  situations  where  the  staff  must  hold 
documentation  -  this  is  supposed  to  be  an  automated  system 

Solution  #a  rule  amendment  allowing  one  reinstatement  only  within 
a  time  limit  then  requiring  a  new  petition  to  be 
commenced  so  staff  could  fill  out  the  necessary  form  and 


advise  Ottawa 


Civil  -  Time  Limits 

•  civil  tine  limits  seem  to  be  working  out  fine  but  the 
case  management  staff  note  that  more  time  should  be  given 
in  which  to  file  a  pleading  after  service  (i.e.  a 
statement  of  defence) 

•there  is  no  buffer  of  time  in  which  to  file  as  there  is  with 
a  statement  of  claim  and  this  creates  motions  to  extend  the 
time  for  filing  of  the  defence  (see  Rules  2.05  and  4.01,2(4)) 

Solution  •  allow  some  time  in  which  to  get  the  defence  filed 

Civil  -  Complex  Track 

•the  same  problem  is  being  experienced  here  as  in  the  Family 

Track  in  regards  to  the  first  case  conference 

•there  is  no  "flag”  in  the  system  to  make  the  solicitor  call 

and  make  an  appointment  for  a  case  conference 

•the  rule  also  states  that  the  judge  may  call  and  arrange  a 

case  conference  but  if  full  case  management  is  considered  it 

may  be  a  real  nightmare  for  the  judges  to  keep  track 

Solution  •consider  amending  the  rules  to  include  a  notice  at  this 
point 

Amendments  to  Forms 

Form  3  (motion  form)  opage  2  should  be  amended  to  include  the 

Title  of  Proceedings  and  the  file  number 
oif  both  pages  had  this  information  it 
would  be  much  easier  when  faxing 
endorsements  or  photocopying 

consideration  should  be  given  to 
creating  a  form  to  be  used  at  a  pre-trial 
or  perhaps  amending  Form  3  for  use  at  a 
pre-trial  (this  would  keep  things 
simpler) 

Case  Information  Statement/Timetable 

oshould  be  amended  to  indicate  to  solicitors/parties  that 
amendments  to  pleadings  do  not  automatically  extend  the 
timetable  unless  the  CM  Judge  orders  it 

Oshould  be  amended  to  direct  people  to  fax  material  for 
motions,  etc.  directly  to  the  case  management  unit  unless  the 
case  management  judge  has  specifically  requested  that  material 
be  faxed  to  him/her 
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Automation 

SUSTAIN  continues  to  create  extra  work  for  the  case  managemant 
staff.  Thara  are  "glitches"  in  tha  program 

•sometimes  SUSTAIN  does  not  update  target  dates 
•when  time  standards  must  be  regenerated  due  to  a  rule  change 
or  change  in  interpretation  of  a  rule,  all  manual  changes  to 
target  dates  will  be  lost  and  SUSTAIN  reverts  to  the  original 
target  dates 

•SUSTAIN  was  not  written  for  our  rules  so  we  have  had  to  make 
do  and/or  work  around  any  problems 

•SUSTAIN  cannot  track  complex  oases  (i.e.  cases  with  multiple 
defendants  and  subsequent  claims)  -  this  is  a  particular 
problem  in  Toronto  where  cases  routinely  have  multiple  (five 
or  more)  defendants  jbr 

•the  scheduling  system  [judge  'a  appointments/motions,  etc. 
within  SUSTAIN  is  not  acceptable  so  we  have  had  to  purchase 
WordPerfect  Office  and  integrate  the  two  systems 
•the  case  management  staff  feel  that  they  have  not  been  able 
to  use  SUSTAIN  to  it's  full  capacity  due  to  the  fact  that 
support  (which  has  always  been  good  for  the  Toronto  staff)  is 
in  Virginia  and  that  lack  of  "one  on  one"  eupport  is  a 
disadvantage 

•also,  tha  Toronto  staff  were  not  allowed  to  go  to  any 
training  sessions  which  would  havs  helped  them  learn  SUSTAIN 
better 

Communication 

This  is  one  area  where  much  wae  learned  from  Windsor.  From  Day  1 
all  three  groups,  Bench,  Bar  and  Administration  have  communicated 
and  cooparated  to  the  fullest  extent  through  committees  and  regular 
meetings.  Each  group  has  taken  equal  responsibility  for  ths 
success  of  the  projeot.  As  part  of  ths  administrative  group,  I 
have  much  praise  for  the  members  of  the  judiciary  and  the  bar  who 
have  been  completely  accessible  to  us  regarding  the  rapid 
rasolution  of  any  problems* 

Malnutrition 

The  Case  Management  Project  has  also  had  the  full  cooperation  of 
management  whenever  resources  were  required  but  there  are  still  a 
couple  of  areas  where  money  must  be  spent  to  make  the  system  work 
better  t 

•answering  machines  were  provided  to  each  case  management  unit 
so  that  the  phone  lines  would  bs  answsrsd  svsn  if  the  staff 
were  busy  or  on  another  call.  Voicemail  would  be  a  much 
better  solution  -  as  the  activity  around  oasa  managamant  has 
increased,  the  answering  machines  do  not  have  the  oapacity  to 
hold  the  now  large  number  of  messages  and  the  staff  are  quite 
busy  with  the  counter,  notioes,  motions,  monitoring,  etc. 
•staffing  is  ths  othsr  arsa  of  concern  -  with  the  large  number 
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of  caiii  now  in  the  case  management  system,  it  has  become  more 
difficult  for  tha  ataff  to  keep  up  with  sending  out  tha  * 
notices,  serving  customers  and  otharvia*  monitoring  tha 
oomputar  ayatam 

•this  must  ba  taken  into  acoount  if  full  case  management  ia 
considered 
That's  Oood 

Case  managed  cases  are  moving  through  the  system  at  a  rate  2  to  3 
times  faster  than  non  case  managed  cases. 

Informal  motion  procedures  (by  fax,  conference  call,  etc.)  have 
been,  on  the  whole,  very  well  received  by  the  bar.  This  is  a  much 
more  convenient  way  to  process  simple  requests  for  extensions, 
consent  matters,  etc.  and  also  cuts  down  on  attendance  at  the 
counter. 

Toronto  Project  has  had  good  access  to  a  programmer  to  enable  us  to 
produce  reports  and  good  statistical  data.  It  is  vital  to  have 
statistical  information  to  allow  evaluation  of  the  project. 

In  Cpngltttiga 

In  conclusion,  The  Case  Management  Pilot  Project  in  Toronto  has 
been  working  very  well.  There  have  been  a  few  problems  with  the 
rules  and  forms  but  regular  meetings,  information  sessions  with  the 
bar  and  staff  and  easy  access  to  the  judiciary  and  management  have  9 
helped  move  the  project  along  with  a  minimum  of  problems.  The 
Toronto  project  is,  perhaps,  administratively  driven  to  some 
extent,  but  with  full  cooperation  from  all  three  groups,  bench,  bar 
and  administration. 
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REPORT  OF  THE  CASE  MANAGEMENT  STEERING  COMMITTEE 

November  9,  1992 


This  Committee  was  set  up  under  the  auspices  of  the  Joint  Committee  on  Court 
Reform  at  the  time  of  the  last  Workshop  on  Case  Management,  held  in  Toronto  in 
June  of  1992.  Its  task  was  to  make  recommendations  based  on  the  premise  of  the 
introduction  province-wide,  of  a  case  management  system. 


It  is  our  view  that  the  Report  should  deal  as  much  as  possible  with  concepts  and 
principles,  rather  than  specifics  of  urged  rule  changes,  the  number  of  tracks,  or  other 
very  important  but  detailed  issues,  which  may  well  need  to  reflect  local  conditions. 
We  have  the  following  recommendations. 


I.  There  should  be  a  basic  set  of  province-wide  rules,  with  local  option 
provisions,  or  the  extension  or  delegation  of  power  to  craft  solutions  to 
local  problems  and  needs. 

II.  There  must  be  assurance  of  the  required  resources,  both  human  and 
technical,  before  it  is  realistic  to  expect  success  with  case  management. 
There  must  be 

A.  a  bespoke  software  program  to 

1.  respond  to  the  needs  of  litigation  as  it  is  carried  on  in 
Ontario,  and  as  it  will  be  carried  on  under  a  case 
management  system, 

2.  provide  the  requisite  monitoring  facilities,  schedule  re¬ 
adjustment,  notice  production  and  reports  on  all  aspects  of 
the  operation,  with  needed  ongoing  statistical  information 
of  a  meaningful  kind,  so  that  those  involved  in  the  system 
from  administrative,  judicial,  and  particularly  planning 
perspectives,  may  know  exactly  what  is  going  on  and  why, 

B.  all  required  software  programming  support, 

C.  the  required  administrative  personnel  to 


1. 


assist  judges  directly, 


2. 


run  quickly  and  efficiently  the  total  communication  system 
which  is  at  the  heart  of  dealing  with  counsel  and  with 
judges, 


D.  the  required  computer  hardware,  including  whatever  is  necessary 
to  enable  judges  properly  and  economically  to  deal  with  all 
scheduling  issues, 

E.  perhaps,  in  the  longer  term,  provision  of  the  capacity  to 
communicate  with  and  to  file  documents  electronically  in  the  court 
system,  with  efforts  made  in  the  meantime  to  facilitate  easy  and 
quick  filing  of  paper, 

F.  in  any  event  the  provision  of  a  user-friendly  'read  only'  capacity, 
available  to  the  bar,  and  self-represented  parties,  and 


G.  consideration  of  a  different  fee  schedule  for  complying  with  filing 

and  other  fee  requirements  of  case  management,  to  ensure  that 
they  are  consistent  with  the  new  system  and  its  other  needs  and 
requirements. 


III. 


The  'backlog'  situation,  wherever  it  exists,  must  be  dealt  with  as  part  of 
the  introduction  and  operation  of  any  case  management  system,  whether 
by  the  inclusion,  on  proper  terms,  of  all  cases  in  the  new  system,  or  by 
independent  parallel  remedies,  as  to  which  alternatives  there  is,  and 
needs  to  be,  no  unanimity  amongst  Committee  members.  Without  this, 
there  can  be  no  assurance  of  certain  trial  dates  within  the  system. 


IV.  There  should  be  broad  access  to  and  use  of  currently  available  computer, 

fax,  conference  call  and  voicemail  systems,  to  deal  with  communications 
between  court  and  lawyer  or  party,  and  of  course  to  deal  with  motions 
and  conferences  of  all  kinds,  and  the  granting  and  transmission  of  court 
orders. 


V.  There  should  be  developed,  for  use  in  all  parts  of  the  province,  simple 

forms  to  replace  motion  records  and  consequent  orders,  factums,  and 
other  such  traditional  material;  this  as  a  reflection  of  how  well  such 
forms  have  worked  in  the  pilot  projects,  and  the  movement  away  from 
unnecessary  paper  reflected  in  the  recent  amendments  to  Rule  48  of  the 
Rules  of  Civil  Procedure. 


VI. 


There  should  be  very  early  judicial  involvement  in  the  case,  even  if  it  only 
takes  a  few  minutes;  this  to  provide  the  opportunity  to 


2 


A. 

B. 


C. 


attempt,  at  that  stage,  to  limit  the  issues, 

explore  the  possibilities  of  full  or  partial  compromise,  recognizing 
the  singular  importance  of  the  role  of  all  settlement  hearings  of 
whatever  kind,  conducted  by  case  management  judges, 

set  a  timetable  capable  of  responding  to  the  needs  of  the 
particular  case,  probably  with  a  default  timetable  in  place  under 
the  rules  to  cover  most  situations,  with  the  rules  providing  a 
number  of  tracks  to  take  care  of  most  routine  situations. 


VII. 


VIII. 


Some  in  our  group  feel  that  an  assigned  judge,  provided  with  extensive 
regulatory  authority,  should  deal  with  all  matters  arising  in  the  action, 
including  motions,  conferences,  pre-trial  hearings  and  the  setting  of  a 
trial  date;  and  that  there  must  be  recognition  of  the  problems  to  be  faced 
and  solved  in  Regions  where  essential  circuitry  may  require  more  limited 
judicial  involvement,  the  operation  of  a  team  concept,  the  greater  use  of 
conference  calls,  the  clustering  of  case  management  work,  or  the 
recognition  as  part  of  the  circuitry  system  itself  of  the  key  importance 
and  possible  priority  of  judicial  case  management  time.  However  some, 
particularly  from  Windsor,  are  of  the  view,  based  on  practical  experience, 
that  at  least  in  their  area  an  event  driven,  administratively  processed 
system  is  ideal  to  meet  the  demands  of  the  reality  of  circuitry,  human 
resources,  and  the  present  heavy  caseload.  Those  in  the  Sault  do  not 
have  enough  experience  with  judges  handling  all  motions,  for  example, 
to  have  a  final  opinion  on  the  subject  based  on  experience. 

There  must  be  recognition,  in  judicial  scheduling  terms,  of  the  need  for 
judges  to  have  adequate  time  for  preparation  to  deal  with  case 
management  matters,  which  require  full  knowledge  and  awareness  of 
the  problems  presented  and  their  prospective  solutions.  Matters  which 
unfold  more  quickly  require  much  greater  skill  and  preparation,  not  less. 


IX.  There  should  be  careful  consideration,  against  the  background  of 
established  tradition  in  a  modern  era,  of  the  idea  of  permitting  the  case 
management  judge  to  take  the  trial  in  a  greater  proportion  of  actions. 

X.  Timetables  for  the  required  multi-track  system  should  at  least  be  re¬ 
considered  against  the  background  of  providing 

A.  greater  flexibility, 

B.  less  paperwork  in  connection  with  minor  and  routine  adjustments 
of  time  obligations, 
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C.  less  burden  on  the  judiciary  to  deal  with  matters  which  do  not 
advance  or  delay  the  progress  and  organized  disposition  of  the 
actions,  and  as  to  which  no  assistance  is  truly  required  by  the 
parties, 

D.  time  limits  which  accurately  reflect  the  times  reasonably  required 
to  perform  the  tasks  involved. 


XI.  There  should  be  a  limit  on  the  number  of  administrative  notices  and 
warnings  sent  out,  but  there  should  be  careful  consideration  of  having 
enough  notices  at  the  important  stages  to  avoid  or  to  limit  the  need  for 
unnecessary  motions  for  extensions  of  time  or  other  indulgences,  and  to 
oblige  counsel  to  look  at  their  files. 

XII.  There  has  been  discussion,  amongst  some,  of  the  possibility  of 
determining  that  there  are  types  of  cases  which  do  not  require  the 
strictures  of  a  case  management  system,  and  can  reliably  be  expected 
to  make  proper  progress  towards  solution  without  one,  such  as,  perhaps 

A.  undefended  divorces,  however  defined, 

B.  collection  cases,  where  there  are  many  default  proceedings,  and 
there  is  the  inevitable  drive  to  conclusion,  at  least  by  plaintiffs' 
counsel. 


At  least  the  substantial  majority  of  the  Committee  do  not  favour  leaving 
certain  kinds  of  litigation  out  of  the  system,  although  special  treatment 
for  certain  cases  may  be  required.  Indeed  there  is  a  strong  feeling  on  the 
part  of  our  group  that  there  must  be  monitoring  of  all  cases  to  ensure 
their  proper  progress. 

XIII.  There  must,  ultimately,  be  provided  in  any  global  case  management 

system  fixed  and  certain  trial  dates,  whether  on  a  set  day,  weekly  list  or 
other  basis,  which  may  be  relied  upon  by  lawyers,  the  parties  and  the 
witnesses.  Such  dates  should  not  be  provided  until  every  effort  has  been 
made  to  limit  or  to  settle  the  issues  in  the  litigation. 


ALL  NINE  MEMBERS  OF  THE  COMMITTEE  JOIN  IN  PRESENTING  THIS  REPORT. 
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SUMMARY  OF  FINDINGS  AND  RECOMMENDATIONS 


The  case  management  pilot  projects  currently  underway  in  Sault  Ste.  Marie,  Windsor, 
and  Toronto  can  be  of  great  importance  in  shaping  the  future  directions  of  civil  and  family 
litigation  in  the  province  of  Ontario.  While  the  pilot  projects  differ  from  each  other  in  some 
ways,  all  of  them  take  a  basic  approach  to  the  litigation  process  that  is  radically  different 
from  traditional  litigation  practices  in  the  province.  It  is  an  approach  that  places  much  greater 
emphasis  on  the  role  of  the  court  in  managing  the  litigation  process,  with  a  view  to  reducing 
litigation  costs  and  delay  and  improving  the  overall  quality  of  justice  in  Ontario  courts. 

The  pilot  projects  have  now  been  underway  for  slightly  over  two  years  in  Sault  Ste. 
Marie  and  Windsor,  and  just  under  a  year  in  Toronto.  That  is  not  enough  time  to  be  able  to 
make  a  full-scale  evaluation  of  their  impact  and  effectiveness,  but  it  is  enough  time  to  get  a 
sense  of  whether  the  basic  concept  of  case  management  can  be  viable  for  Ontario.  It  is  also 
time  enough  to  be  able  to  identify  positive  features  of  the  pilot  projects,  to  see  what 
operational  problems  exist,  and  to  begin  devising  solutions  to  those  problems. 

Strengths  of  the  Pilot  Projects 

In  my  view,  a  great  deal  has  been  accomplished  in  the  pilot  sites  in  a  relatively  short 
period  of  time.  Five  areas  stand  out  as  ones  in  which  significant  progress  has  already  been 
made: 


1.  Computerization.  Computers  have  been  introduced  at  each  site,  and  court  staff 
have  been  trained  to  use  them  in  implementing  the  pilot  case  management  systems.  This  is  a 
major  step  toward  modernization,  and  one  that  will  have  very  significant  long-term  impacts 
upon  courts  in  the  province.  While  there  has  been  extensive  criticism  of  the  Sustain  software, 
the  software  problems  can  be  remedied  in  the  future.  The  important  points  are  that 
consciousness  about  the  potential  operational  benefits  of  computerization  has  been  raised  in 
all  of  the  pilot  courts  and  that  automated  systems  are  already  in  operation  in  all  of  them. 
Considerable  time  and  effort  was  invested  in  training  staff  in  the  use  of  computers,  and  those 
investments  have  paid  off  in  enhanced  staff  capabilities  and  generally  good  transitions  to  the 
new  case  management  systems. 

2.  Communications.  At  each  site,  effective  joint  planning  and  problem-solving 
mechanisms— involving  the  bar,  the  judiciary,  and  court  administrators— have  been  developed. 
Communications  between  and  among  members  of  these  three  "stakeholder"  groups  have 
improved  during  the  planning  and  implementation  of  the  pilot  projects,  with  the  result  that 
there  is  now  substantially  greater  shared  understanding  of  how  the  litigation  process  works 
and  what  needs  to  be  done  to  make  case  management  successful.  Operationally, 
communications  relevant  to  resolution  of  individual  cases  have  also  improved,  with  increased 
use  of  fax  machines  and  telephone  conferences. 

3.  Lawyers’  Litigation  Practices.  While  each  set  of  case  management  rules  is 
different,  all  of  the  pilot  projects  have  as  one  objective  the  early  resolution  of  cases.  The 
initial  indications-both  from  quantitative  data  and  from  lawyers’  perceptions  of  system 
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operation— are  that  the  pilots  are  successful  in  catalyzing  settlement  or  other  non-trial 
disposition  of  a  high  percentage  of  cases  within  a  much  shorter  time  than  the  traditional 
system. 


4.  Early  Court  Involvement.  All  of  the  pilot  projects  are  structured  to  provide  for 
early  involvement  by  the  court  in  monitoring  the  progress  of  cases  and  taking  steps  to 
expedite  the  litigation  where  necessary.  While  more  research  is  necessary  on  the  merits  of 
different  approaches  to  early  court  involvement  (e.g.,  by  judges,  by  administrators,  or  by 
some  combination  of  the  two),  it  appears  that  the  early  involvement  is  a  factor  contributing  to 
earlier  resolution  of  cases. 

5.  Practitioners’  Knowledge  About  Case  Management  Concepts  and  Techniques.  At 
all  of  the  pilot  sites,  the  judges,  court  staff  members,  and  bar  leaders  who  have  been  involved 
in  the  operation  of  the  pilot  projects  have  developed  a  solid  base  of  knowledge  about  case 
management  concepts  and  techniques.  Their  hands-on  experience  in  planning  and  problem 
solving  will  be  enormously  valuable  in  the  next  stages  of  pilot  project  implementation  and  in 
the  planning  and  implementation  of  future  case  management  efforts  in  Ontario. 

Problem  Areas 

As  in  any  new  undertaking,  but  particularly  one  that  involves  such  marked  changes 
from  long-established  court  system  practices,  there  will  inevitably  be  some  problems  in 
implementation.  While  the  experience  of  the  pilot  projects  to  date  indicates  that  the  concept 
of  case  management  can  be  viable  for  Ontario,  the  most  difficult  tests  of  its  viability  lie 
ahead.  This  report  identifies  five  key  problem  areas  that  should  be  addressed  in  order  for  the 
pilot  projects  to  succeed.  At  least  as  importantly,  these  problem  areas  need  to  be  addressed  in 
order  to  develop  knowledge  about  system  operation  and  the  process  of  change  in  courts  that 
can  be  used  for  future  court  improvement  efforts.  The  five  key  problems  are: 

•  The  existing  backlogs  of  cases  listed  for  trial; 

•  Lack  of  clarity  with  respect  to  the  goals  and  priorities  of  the  pilot  projects; 

•  Inadequacies  in  the  systems  for  obtaining  and  using  information; 

•  Difficulties  in  meshing  the  circuit-based  system  of  judge  assignment  with  the 
principles  of  case  management;  and 

•  A  shortage  of  staff  personnel  trained  to  perform  functions  essential  for  a  case 
management  system. 

Part  III  of  the  report  discusses  these  problems  and  issues,  and  outlines  possible 
practical  solutions.  In  my  view,  it  should  be  possible  to  address  these  problems  satisfactorily 
within  the  life  of  the  pilot  projects,  though  it  may  not  be  possible  to  completely  eliminate  the 
backlogs  by  December  1993. 


Recommendations 


The  report  includes  a  number  of  suggestions  for  ways  to  address  the  key  problems 
noted  above,  as  well  as  recommendations  regarding  other  aspects  of  pilot  project 
implementation  and  future  planning.  The  principal  recommendations  are  as  follows: 

1.  As  a  top  priority,  develop  and  implement  plans  to  eliminate  the  backlog  of 
pending  cases  listed  for  trial  in  each  pilot  site.  Key  elements  of  a  backlog  reduction  plan 
should  include  the  following: 

•  Strong  local-level  leadership,  probably  including  designation  of  a  "judge-in¬ 
charge"  who  has  operational  responsibility  for  management  of  the  backlog 
elimination  program,  working  closely  with  senior  administrative  staff  members. 

•  Close  collaboration  with  the  Regional  Senior  Judge  in  planning  for  the 
assignment  of  judges  (including  supernumerary  judges)  to  participate  in  the 
backlog  elimination  program. 

•  Establishment  of  goals  or  targets  for  the  backlog  elimination  program,  framed 
in  terms  of  staged  reductions  in  the  number  and  age  of  pending  cases. 

•  Monitoring  of  progress  toward  achievement  of  the  backlog  reduction  goals, 
using  specially  designed  reports  that  it  should  be  possible  to  generate  via 
computer. 

•  Ongoing  three-way  communication  and  consultation— involving  the  judiciary, 
court  administrators,  and  the  bar— in  planning  and  developing  the  program. 

•  Provision  of  temporary  additional  judges,  including  supernumerary  judges,  in 
order  to  establish  the  trial  capacity  needed  to  conduct  the  backlog  reduction 
program. 

•  Provision  of  temporary  staff  to  assist  in  implementation  of  the  backlog 
elimination  program. 

•  Specially  designed  operational  procedures,  incorporating  the  concept  of  "trial 
management  conferences"  aimed  at  preparing  cases  for  a  trial  that,  unless  the 
case  is  settled,  will  be  held  within  7-21  days  following  the  conference. 

2.  Clarify  the  goals  and  priorities  of  the  pilot  projects,  with  particular  attention 
to  the  goals  of  providing  firm  trial  dates  and  ensuring  that  trials  are  held  within  the 
time  frames  contemplated  by  the  rules.  It  is  important  to  distinguish  conceptually  between 
systemic  goals  and  case-specific  time  standards.  To  date,  one  main  focus  of  attention  in  all 
of  the  pilot  projects  has  been  the  time  frames  incorporated  in  the  case  management  rules 
adopted  by  each  pilot  site.  While  the  rules  establish  goals  for  completion  of  the  stages  of 
individual  cases,  they  are  directed  primarily  to  lawyers  and  do  not  provide  guidance  for 
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overall  system  management.  Consideration  should  be  given  to  establishing  system  operation 
goals  in  at  least  the  following  areas: 

•  Size  of  the  pending  caseload,  perhaps  divided  by  relevant  case  categories. 

•  Age  of  the  pending  caseload,  correlated  with  time  frames  established  by  the 
case  management  rules  (e.g.,  no  standard  track  case  pending  more  than  x 
months). 

•  Trial  scheduling  effectiveness  (e.g.,  at  least  75%  of  cases  set  for  trial  begin 
trial  on  the  first  scheduled  date). 

•  Age  of  cases  at  disposition. 

3.  Improve  the  acquisition,  dissemination,  and  use  of  caseload  management 
information,  giving  top  priority  to  development  of  management  information  needed  at 
the  post-pleadings  stages  to  assist  with  the  backlog  elimination  program  and  on-going 
scheduling  of  pre-trial  conferences  and  trials.  Particular  attention  should  be  given  to 
development  of  management  information  reports  that  can  be  used  to  identify  problems  and 
chart  progress  toward  achievement  of  project  goals.  Four  types  of  information  reports  would 
be  especially  useful  to  have  on  a  regular  basis,  both  for  the  backlog  elimination  program  and 
for  on-going  management  of  the  caseload: 

•  Open  case  list,  organized  by  age  of  case  (oldest  at  the  top  of  list)  and  by  case 
category,  briefly  indicating  the  status  of  the  case,  and  providing  other  case- 
specific  information  needed  to  shape  plans  for  timely  resolution  of  cases. 

•  Information  on  case  scheduling  effectiveness,  focused  on  measuring  the 
frequency  with  which  trials  and  pre-trial  conferences  are  conducted  on  the  date 
scheduled. 

•  Information  on  pending  caseloads,  organized  by  major  case  category  and 
focused  on  the  size,  age,  and  status  of  the  caseload  in  each  major  category. 
(Note:  The  Ministry  of  the  Attorney  General  is  already  producing  some  very 
useful  pending  caseload  reports) 

•  Trend  data,  summarizing  month-to-month  changes  in  caseload  size,  caseload 
age,  effectiveness  in  achieving  trial  date  certainty,  and  other  key  measures  of 
system  performance. 

In  addition  to  production  of  management  information  reports,  it  is  also  important  to  develop 
systems  for  using  the  information.  Short  explanatory  and  analytic  memoranda,  highlighting 
progress  and  problems,  should  be  prepared  to  accompany  reports  containing  quantitative  data. 
The  memos  and  reports  should  be  circulated  to  judges,  senior  administrative  staff  members, 
and  others  who  have  key  roles  in  court  operations. 
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4.  Develop  systems  that  will  enable  case  management  to  work  effectively  in  the 
context  of  circuitry  in  judge  assignments.  Elements  of  an  approach  to  meshing  circuitry 
and  case  management  should  include  the  following: 

•  Candid  discussions,  involving  leaders  of  all  stakeholder  groups— at  the  local, 
regional,  and  provincial  levels— of  the  goals  sought  to  be  achieved  by  both 
circuitry  and  case  management,  in  order  to  ascertain  possible  areas  of  conflict 
or  inconsistency  and  resolve  differences. 

•  Active  involvement  of  Regional  Senior  Judges  and  regional  administrators  in 
the  planning  of  the  backlog  elimination  program  and  the  on-going  case 
management  system,  particularly  with  respect  to  judge  assignments  and 
personnel  resource  allocation. 

•  Greater  use  of  technology  such  as  fax  machines  and  telephone  conference  calls 
by  case  management  judges. 

•  Judge  assignments  that  ensure  that  all  judges  assigned  to  handle  motions,  pre¬ 
trial  conferences,  and  other  pre-trial  matters  in  the  pilot  courts  are  familiar  with 
the  case  management  rules  and  the  basic  principles  of  case  management. 

•  More  continuous  assignment  of  case  management  judges  to  the  pilot  courts; 
less  time  on  circuit,  in  order  to  help  ensure  stability  and  consistency  in 
applying  the  case  management  rules. 

5.  Ensure  that  adequate  temporary  resources— principally  judges  and  staff— are 
made  available  to  the  pilot  projects  in  order  to  ensure  successful  implementation  of  the 
backlog  elimination  program. 

6.  Provide  trained  staff  (new  or  reassigned  from  duties  where  fewer  personnel 
are  needed  because  of  savings  produced  by  automation)  to  judges  involved  in  case 
management,  to  help  them  handle  the  heavy  volume  of  work  that  must  be  done  in  the 
early  stages  of  litigation. 

7.  Re-examine  practices  with  respect  to  extensions  of  time,  to  enable  reasonable 
accommodation  of  lawyers’  legitimate  needs  without  undermining  the  legitimacy  of  the 
time  limits  established  by  the  case  management  rules. 

8.  Re-examine  policies  and  rules  with  respect  to  handling  motions,  with  a  view  to 
minimizing  unnecessary  motions  and  ensuring  that  motions  are  handled  in  a  fashion  that 
is  consistent  with  the  goals  of  the  pilot  projects. 

9.  Continue  the  experimentation  with  automation  that  has  begun  with  the  pilot 
projects,  focusing  particularly  on  development  and  use  of  software  that  can  be  helpful  in 
managing  backlog  elimination  programs  and  in  on-going  scheduling  of  pre-trial 
conferences  and  trials.  Do  not  make  commitments  to  large-scale  adoption  of  any 
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software  system  until  there  has  been  substantially  more  experience  with  alternative  case 
management  systems  and  supporting  hardware  and  software. 

10.  Establish  a  fourth  site  for  case  management  experimentation,  using  it  as  a 
vehicle  to  develop  a  prototype  case  management  system  that  includes  complete 
automation  support.  While  the  prototype  is  under  development,  continue  the  current 
pilot  projects  in  order  to  enable  assessment  of  their  operations  over  a  sufficiently  long 
period  of  time. 

11.  In  developing  software  for  the  prototype,  consider  taking  the  following  steps: 

•  Update  existing  knowledge  on  the  experience  of  other  jurisdictions— especially 
in  Canada,  Australia,  and  the  U.S.— in  developing  their  own  management 
information  systems  that  are  designed  to  support  caseload  management  from 
commencement  to  disposition  including  trial  scheduling  and  other  post¬ 
pleadings  functions.  Consider  whether  there  are  any  software  systems  designed 
by  other  jurisdictions  that  could  be  used  to  help  design  an  Ontario  system. 

•  Update  existing  knowledge  about  packaged  software  systems  to  ascertain 
whether  there  are  any  that  can  meet  Ontario’s  needs,  focusing  especially  on 
needs  for  overall  caseload  management  and  post-pleadings  event  scheduling. 

•  Consider  in-house  development,  by  Ministry  staff  and  consultants,  of  software 
that  will  support  the  prototype  case  management  system,  focusing  initially  on 
software  to  assist  in  backlog  elimination  and  on-going  post-pleadings  event 
scheduling. 

12.  At  each  pilot  project  site,  and  on  a  cross-site  basis,  develop  detailed 
evaluation  designs  that  enable  assessment  of  performance  in  relation  to  all  project  goals 
and  priorities  (as  clarified  in  light  of  Recommendation  2,  above).  Ensure  that  interim 
evaluation  reports  are  prepared  and  circulated  on  at  least  a  quarterly  basis,  and  that 
mechanisms  for  obtaining  feedback  on  the  reports  from  all  relevant  groups  are  in  place. 
While  some  supplementary  data  collection  (e.g.,  surveys  of  the  attitudes  and  practices  of 
lawyers  and  judges  with  respect  to  case  management)  is  desirable,  most  or  all  of  the 
quantitative  data  needed  for  the  evaluation  should  be  essentially  the  same  data  needed  for  on¬ 
going  project  management. 


I.  INTRODUCTION 


1.1  This  report  presents  findings  and  recommendations  with  regard  to  the  case 
management  pilot  projects  currently  underway  in  Sault  Ste.  Marie,  Windsor,  and  Toronto.  It 
is  based  upon  my  review  of  documentary  materials  concerning  the  pilot  projects  in  each  of 
the  three  sites  (e.g.,  rules  governing  litigation,  minutes  of  relevant  committee  meetings,  papers 
and  memoranda  describing  the  projects);  quantitative  data  produced  by  staff  at  the  sites  and 
by  the  Ministry  of  the  Attorney  General;  and  discussions  with  judges,  lawyers,  and 
administrative  staff  members  engaged  in  civil  and  family  law  litigation  in  each  site. 

1.2  The  broad  purpose  of  the  review  is  to  provide  a  "mid-course  assessment"  of  the  pilot 
projects,  with  a  view  to  enhancing  their  utility  as  vehicles  for  developing  knowledge  about 
appropriate  ways  to  manage  civil  and  family  cases  (and  caseloads)  effectively.  More 
specifically,  the  terms  of  reference  set  forth  the  following  specific  objectives  for  the  review: 

•  identification  of  problems,  and  suggestions  as  to  possible  practical  solutions  within 
the  time  frame  of  the  life  of  the  project; 

•  review  of  identifiable  positive  and  negative  factors  presented  by  each  of  the  three 
pilot  projects,  including  an  assessment  as  to  the  extent  to  which  time  standards  and 
other  set  goals  have  been  met;  this  to  include  any  recommendations  as  to  inclusions 
or  exclusions  from  any  province-wide  system; 

•  examination  of  what  is,  and  would  in  the  future  be  required  in  terms  of  general 
computer  software  and  hardware;  and 

•  a  critical  review  of  present  evaluation  systems  in  place  at  each  site. 

1.3  The  review  is  necessarily  a  preliminary  one,  limited  in  scope  and  depth.  The  visits  to 
each  site  were  brief:  one  day  in  Sault  Ste.  Marie,  two  days  in  Windsor,  and  two  days  in 
Toronto,  all  made  during  the  week  of  September  14,  1992.  That  is  time  enough  to  get  a  good 
overview  of  the  situation,  but  not  to  provide  the  basis  for  a  detailed  in-depth  examination  of 
the  projects.  Such  a  detailed  evaluation  would,  I  think,  be  premature  at  this  stage  in  any 
event.  The  pilot  projects  are  simply  not  yet  far  enough  along  in  their  life  cycles  to  be  able  to 
make  reliable  judgments  about  their  impact  and  effectiveness,  and  data  on  some  key  elements 
of  the  litigation  process  in  the  sites— in  particular,  data  on  time  to  disposition,  trial  rates,  and 
ability  to  provide  trials  on  the  scheduled  dates— are  incomplete  or  simply  unavailable  at  the 
present  time.  Thus,  while  it  is  possible  to  make  preliminary  assessments  with  respect  to  all  of 
the  areas  noted  in  the  terms  of  reference,  the  review  has  not  been  thorough  or  exhaustive. 

The  observations  contained  herein  should  thus  be  viewed  as  preliminary. 

1.4  The  report  is  organized  in  six  parts,  beginning  with  this  brief  introduction.  Part  II 
provides  sketches  of  the  pilot  projects,  focusing  particularly  on  the  legal  frameworks  for  case 
processing  that  have  been  established  in  each  pilot  site.  Part  III  focuses  on  key  problems  and 
issues  identified  through  discussions  with  practitioners  and  review  of  the  documentary 
materials,  and  discusses  possible  solutions  to  the  problems.  Part  IV  presents  what  is 
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necessarily  a  very  preliminary  assessment  of  the  operations  of  the  pilot  projects  to  date, 
taking  account  of  information  acquired  through  interviews  as  well  as  review  of  available 
quantitative  data  and  written  materials.  Part  V  discusses  computerization  issues,  from  the 
perspective  of  a  generalist  who  is  by  no  means  a  computer  expert.  Part  VI  deals  with 
evaluation  design,  looking  at  evaluation  needs  and  systems  at  the  pilot  sites  and  at  overall 
program  evaluation  issues. 
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II.  OVERVIEW  OF  THE  PILOT  PROJECTS 


A.  Background 

2.1  The  pilot  projects  now  underway  in  Sault  Ste.  Marie,  Windsor,  and  Toronto  have 
been  developed  through  the  combined  efforts  of  three  groups:  the  organized  bar  (through  the 
Joint  Committee  on  Court  Reform),  the  judiciary,  and  the  Ministry  of  the  Attorney  General. 
The  Joint  Committee  recommended  in  December  of  1988  that  pilot  projects  experimenting 
with  case  management  be  implemented  in  the  province.  After  consultation  involving  the 
bench,  the  Ministry,  and  the  bar,  the  three  pilot  sites  were  selected.  The  pilot  projects  in 
Sault  Ste.  Marie  and  Windsor  formally  started  operations  in  September  1990,  functioning 
under  special  case  management  rules  (which  differ  in  some  significant  respects)  developed  by 
local  committees  that  included  representatives  of  the  bar,  the  bench,  and  administrative  staff. 
The  Toronto  experiment,  which  incorporates  elements  of  the  first  two  pilots  but  has  some 
unique  features  of  its  own,  got  underway  fifteen  months  later,  on  December  1,  1991. 

2.2  The  three  pilot  project  locations  provide  very  different  settings  for  case  management: 
one  relatively  small  centre  (Sault  Ste.  Marie,  with  a  population  of  approximately  80,000);  a 
medium-sized  city  (Windsor,  with  a  population  of  approximately  300,000);  and  the  high 
volume  metropolitan  centre  of  Toronto.  One  common  element  in  the  selection  of  the  sites  is 
that  there  was  strong  support  for  the  basic  concepts  of  case  management  from  the  bench,  the 
bar,  and  the  senior  administrative  personnel  in  all  three  sites. 

2.3  As  the  pilot  projects  have  been  designed  and  implemented,  they  have  a  number  of 
other  elements  in  common.  They  include  the  following: 

•  Special  rules.  Each  site  has  developed  a  special  set  of  "Case  Management  Rules" 
governing  some  aspects  of  the  cases  that  fall  within  the  scope  of  the  project.  Each 
set  of  rules  is  different,  but  each  provides  a  timetable  for  completion  of  each  stage  of 
litigation.  Each  set  of  rules  also  provides  for  the  filing,  by  the  plaintiff,  of  a  "case 
information  statement"  that  provides  basic  information  about  the  case. 

•  Time  standards  for  the  completion  of  cases.  In  all  three  sites,  one  major  objective 
is  to  complete  cases  within  an  outer  limit  of  time.  In  Sault  Ste.  Marie  and  Windsor, 
the  contemplated  period  for  "standard"  cases  is  eighteen  months;  in  Toronto  it  is  a 
year.  The  time  standards  are  incorporated  in  the  rules. 

•  Case  "tracks."  Recognizing  that  cases  with  differing  degrees  of  complexity  may 
require  different  periods  of  time  for  completion  of  stages  of  the  litigation  process, 
(and  for  the  entire  case,  from  commencement  to  disposition)  each  site  has  designated 
several  case  tracks--each  with  differing  time  frames  for  completion  of  stages  of  the 
litigation  process— for  different  categories  of  cases. 

•  Collective  leadership.  Each  site  has  established  one  or  more  committees  to  help 
guide  the  implementation  of  the  project.  The  committees  include  representatives  of 
the  bench,  the  bar,  and  local  courts  administration  personnel. 
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•  Automation.  At  each  site,  computers  were  installed  and  administrative  staff 
personnel  were  trained  in  their  use  prior  to  the  start-up  of  the  pilot  project.  The 
automated  systems  perform  a  number  of  functions  that  are  integral  to  the  day-to-day 
operation  of  the  case  management  systems,  and  have  the  capacity  to  provide  very 
useful  information  on  system  performance  and  trends. 

2.4  In  addition  to  these  common  elements  of  structure  and  process,  all  three  of  the 
pilot  projects  have  felt  some  impact,  varying  in  intensity  and  duration,  from  two  "extrinsic" 
events  that  took  place  just  as  the  Sault  Ste.  Marie  and  Windsor  projects  were  getting  started. 
The  first  of  these  was  the  merger  of  the  former  Supreme  Court  and  the  former  District  Court 
into  the  new  Ontario  Court  of  Justice,  General  Division.  The  merger  required,  among  many 
other  things,  consolidation  of  the  trial  lists  of  the  two  predecessor  courts,  establishment  of 
new  sitting  schedules  for  judges,  and  in  many  instances  the  fixing  of  new  trial  dates  for 
pending  cases.  In  Sault  Ste.  Marie  and  Windsor,  the  circuit  system  that  was  established  in 
the  course  of  implementing  the  merger  had  some  direct  repercussions  for  the  case 
management  experiments:  it  meant  that  some  judges  assigned  to  sit  in  those  locations  would 
have  no  familiarity  with  the  case  management  policies  and  procedures  developed  locally.  It 
also  meant  that  there  would  be  weeks  in  which  few  or  none  of  the  judges  involved  in 
development  of  the  case  management  pilot  projects  would  be  in  the  pilot  court  and  available 
to  handle  matters  requiring  decision  under  the  jurisdiction’s  case  management  rules.  In 
Toronto,  where  the  circuit  system  does  not  require  extensive  travel  and  where  the  pilot  project 
began  15  months  later  than  in  the  other  two  sites,  the  impact  of  the  merger  appears  to  have 
been  less  serious. 

2.5  The  second  event  affecting  implementation  of  the  pilot  projects  was  the 
October  1990  decision  of  the  Supreme  Court  of  Canada  in  Regina  v.  As/cov.  The  Askov 
decision  necessitated  a  shift  of  resources  (especially  judge-time  and  courtroom  space)  to 
criminal  cases,  away  from  civil  and  family  law  matters,  in  order  to  ensure  that  criminal  case 
processing  time  standards  established  by  that  decision  could  be  met.  In  all  three  sites,  this 
meant  less  court  time  available  to  hear  motions  and  other  applications  or  to  conduct  trials  in 
civil  and  family  law  cases,  especially  during  the  1990-91  period.  Because  the  Sault  Ste. 

Marie  and  Windsor  pilot  projects  had  started  less  than  two  months  before  the  Askov  decision, 
they  felt  the  impacts  especially  severely. 

B.  The  Sault  Ste.  Marie  Pilot  Project 

2.6  Sault  Ste.  Marie,  with  a  population  of  approximately  80,000,  is  the  principal 
court  centre  in  the  Algoma  district  of  the  Northeast  Region.  Four  of  the  sixteen  General 
Division  judges  in  the  Northeast  Region  are  resident  in  the  Sault,  and  two  of  them— Justices 
Stortini  and  Pardu— have  been  designated  as  "case  management  judges"  for  the  pilot  project. 
The  headquarters  for  the  Northeast  Region  is  in  Sudbury,  where  the  Regional  Senior  Judge 
and  the  Regional  Director  of  Court  Administration  are  located. 

2.7  The  pilot  project,  which  began  in  September  1990,  operates  under  special 
"District  of  Algoma  Case  Management  Rules"  that  apply  to  all  civil  and  family  proceedings 
commenced  in  the  Algoma  District.  Salient  features  of  these  rules  include  the  following: 
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(a)  Three  tracks— expedited,  standard,  and  complex— are  established.  Each  track 
has  a  presumptive  timetable  for  completion  of  stages  of  the  litigation  process 
within  a  prescribed  period.  Those  periods,  stated  in  terms  of  the  maximum 
number  of  days  after  "Day  1"  (the  date  of  commencement  of  the  proceeding) 
within  which  a  document  should  be  filed  or  an  event  held,  are  as  follows: 


Action/Event 

Expedited 

Track 

Standard 

Track 

Complex 

Track 

Plaintiff  to  file  proof  of 
service  and  case 

information  statement 

40  days 

40  days 

40  days 

Defendant  to  file 
statement  of  defence 
with  proof  of  service 

70  days 

70  days 

100  days 

Registrar  to  fix  date  of 
pre-trial  conference 

100  days 

130  days 

CM  judge  to  hold  case 
conference  within  30  days 
after  filing  of  statement 
of  defence 

Pre-trial  conference  to 
be  held 

160  days 

250  days 

Date  to  be  set  by  case 
management  judge 

Trial  to  begin 

220  days 

340  days 

3  years 

(b)  The  case  track  is  initially  chosen  by  the  plaintiff,  who  files  a  case  information 
statement  at  the  same  time  the  statement  of  claim  is  filed.  The  information 
sought  in  this  statement  includes  the  category  of  case,  whether  alternative 
dispute  resolution  is  requested,  whether  it  is  a  jury  case,  the  track  selected,  and- 
-if  the  plaintiff  selects  the  expedited  or  complex  track— a  brief  explanation  of 
why  that  track  is  appropriate. 

(c)  As  soon  as  a  case  is  filed,  it  is  assigned  to  one  of  the  two  judges  designated  as 
a  "case  management  judge."  According  to  the  rules  the  case  management 
judge  "is  responsible  for  the  management  and  general  supervision  of  the 
proceeding"  and  "may  make  any  orders  necessary  for  the  disposition  of  the 
proceeding."  The  case  management  judge  is  also  to  preside  over  all  case 
conferences  and  the  pre-trial  conference  in  the  proceeding;  however,  if  the  case 
management  judge  is  absent  (which  has  happened  frequently  during  the  first 
two  years  of  the  project  because  of  illness  and  assignments  requiring  the  case 
management  judges  to  sit  in  other  locations),  the  duty  judge  may  preside. 

(d)  Pre-trial  conferences  are  expected  to  be  meaningful  events,  held  after  discovery 
has  been  completed  and  all  parties  have  served  and  filed  pre-trial  briefs.  The 
time  frames  established  by  the  rules  for  completion  of  discovery  are  relatively 
short:  within  130  days  from  commencement  of  the  proceedings  in  cases  on  the 
expedited  track  and  within  250  days  in  standard  track  cases. 

(e)  Case  conferences  may  be  held  at  any  time,  at  the  request  of  a  party  or  on  the 
initiative  of  the  case  management  judge,  and  may  be  held  by  conference 
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telephone  call.  The  case  management  conference  is,  at  least  potentially,  a 
vehicle  for  enabling  the  assigned  case  management  judge  to  learn  about  the 
case  at  an  early  point,  facilitate  preliminary  settlement  discussions,  explore 
possibilities  for  use  of  alternative  dispute  resolution  mechanisms,  and  oversee 
the  setting  of  a  schedule  for  completion  of  discovery  and  the  holding  of  a  pre¬ 
trial  conference. 

2.8  The  Sault  Ste.  Marie  case  management  rules  adopt  a  "Day  1"  approach,  with 
the  time  for  completion  of  stages  of  litigation  measured  from  the  commencement  of  the  action 
or  proceeding.  The  rules  thus  become  the  vehicle  for  establishing  (and  hopefully  achieving) 
overall  goals  for  completion  of  cases  and  for  completion  of  interim  stages  of  the  litigation. 
The  establishment  of  different  tracks  is  a  way  of  accommodating  the  needs  of  cases  with 
varying  degrees  of  complexity.  The  court  has  at  least  the  theoretical  capacity  to  exercise 
control  over  case  progress  from  an  early  point,  particularly  by  using  case  conferences,  and 
provision  is  made  for  reasonable  accommodation  of  the  legitimate  needs  of  lawyers  (see,  e.g.. 
Rule  1(a),  providing  that  the  court  may  dispense  with  compliance  with  any  of  the  rules  when 
it  is  just  and  necessary  to  do  so).  However,  the  rules  provide  little  guidance  with  respect  to 
the  post-pleading  stages  or  overall  system  operation.  It  is  not  clear  from  the  rules  who  is 
actually  responsible  for  overall  management  of  the  caseload,  including  the  scheduling  of  pre¬ 
trials  and  trials  and  completion  of  cases  within  the  time  frames  established  by  the  rules. 

2.9  In  July  1990,  approximately  two  months  before  the  pilot  project  was  scheduled 
to  begin,  computers  were  installed  in  the  Sault  Ste.  Marie  courthouse.  The  computers  were 
intended  to  be  used  for  a  wide  range  of  purposes,  and  automation  was  from  the  outset  an 
integral  part  of  the  plans  for  implementing  case  management  in  the  Sault.  The  software 
program  selected  for  use  in  Sault  Ste.  Marie  (and  also  in  Windsor  and  in  the  General  Division 
courts  in  Toronto)  was  Sustain  1.5,  an  "off-the-shelf'  package  provided  by  a  U.S. -based 
vendor  and  customized  for  use  in  connection  with  the  pilot  project.  Members  of  the  court 
staff  who  would  be  involved  in  data  entry  and  retrieval  and  in  day-to-day  management  of 
operation  were  trained  in  the  use  of  the  Sustain  system  during  the  summer  of  1990,  with  the 
assistance  of  a  computer  expert  from  the  Program  Development  Branch  of  the  Ministry  of  the 
Attorney  General. 

2.10  Initial  start-up  of  the  case  management  program  in  Sault  Ste.  Marie  appears  to 
have  gone  reasonably  well.  Administrative  staff  found  the  Sustain  system  easy  to  use  for 
data  entry  and  retrieval,  and  note  that  it  significantly  reduced  repetitious  work  that  had  been 
necessary  under  the  old  manual  system.  Court  lists  could  be  generated  rapidly  by  the 
computer,  and  notices  of  scheduled  events  could  easily  be  printed  and  sent  to  counsel. 

Because  an  early  decision  was  made  to  not  bring  all  cases  filed  prior  to  September  1990  into 
the  case  management  system  (though  a  case  is  to  become  subject  to  the  rules  upon  the  filing 
of  any  document  after  September  4,  1990),  the  staff  did  not  have  to  cope  with  a  large  sudden 
increase  in  cases  subject  to  the  case  management  rules. 

2.11  Although  cases  commenced  prior  to  September  1990  were  not  automatically 
subject  to  the  rules  established  for  the  pilot  project,  the  fact  that  many  such  cases  were  still 
active  would  inevitably  have  some  impact  on  the  operation  of  the  pilot  project.  Some  civil 
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and  family  cases  (from  both  the  former  Supreme  Court  and  the  former  District  Court)  were 
already  set  for  trial  or  on  the  trial  list  as  of  September  1990.  Other  pre-September  1990  cases 
would  be  added  to  the  trial  list  in  the  months  that  followed.  And,  because  the  pilot  project’s 
case  management  rules  provided  for  substantially  faster  completion  of  the  early  stages  of 
litigation  (from  commencement  through  the  filing  of  a  statement  of  defence)  than  had  been 
common  under  the  traditional  system,  cases  commenced  after  September  1990  would  also  be 
going  on  the  trial  list  and  being  set  for  trial  during  1991  and  1992. 

2.12  Members  of  the  court’s  administrative  staff  report  that  substantial  backlogs  for 
pre-trial  conferences  and  for  trials  have  developed  over  the  past  12-18  months.  They  also 
report  that,  as  lawyers  increasingly  realize  that  the  court  cannot  provide  pre-trial  conferences 
and  trial  dates  within  the  time  frames  contemplated  by  the  rules,  requests  for  extensions  of 
time  (e.g.,  to  file  a  statement  of  claim  or  statement  of  defence,  with  proof  of  service)  have 
become  very  common  and  are  routinely  granted. 

2.13  Members  of  the  bar  involved  in  civil  and  family  law  litigation  in  the  Sault  say 
that  one  positive  effect  of  the  introduction  of  case  management  has  been  to  motivate  them  to 
look  at  their  files  earlier  and  to  serve  and  file  their  pleadings  more  rapidly  than  before. 
However,  while  the  requirements  for  early  preparation  and  action  sometimes  lead  to 
settlement,  the  lawyers  also  speak  of  a  feeling  that  the  case  management  system  can  be 
onerous  and  frustrating.  One  lawyer  describes  the  process  as  "racing  to  two  stoplights."  The 
two  stoplights  are  the  pre-trial  conference  and  the  trial.  The  court  has  generally  not  been  able 
to  provide  for  either  event  within  the  time  frames  contemplated  by  the  rules.  One  reason  for 
the  many  extensions  requested  at  the  pleadings  stage,  the  lawyers  say,  is  that  rapid  service  of 
statements  of  claim  and  defence  will  make  no  difference  if  pre-trials  and  trials  cannot  be 
conducted  within  the  period  called  for  by  the  rules. 

2.14  Overall,  it  appears  that  the  case  management  pilot  project  has  had  some 
positive  effects  on  civil  and  family  law  litigation  processes  in  Sault  Ste.  Marie.  The 
introduction  of  automation  was  well  received  by  the  staff  and,  although  there  have  been 
problems  in  modifying  the  Sustain  software  program  to  meet  some  needs,  computerization  has 
already  produced  savings  in  staff  time  and  holds  the  potential  for  more  savings  in  the  future. 
Lawyers’  sense  that  the  initial  stages  of  litigation  are  being  completed  more  rapidly  than 
before  and  many  cases  are  being  resolved  more  quickly  than  under  the  former  system  is 
reinforced  by  quantitative  data  developed  by  the  Ministry  of  the  Attorney  General  (see  below, 
Part  IV).  However,  while  the  bar  in  Sault  Ste.  Marie  remains  receptive  to  the  concepts  of 
case  management,  bar  members  feel  that  the  system  has  so  far  failed  to  produce  timely  pre¬ 
trial  conferences  and  trial  dates.  Everyone  involved  in  the  system  regards  the  backlogs  that 
currently  exist  (for  both  pre-trials  and  trials)  as  serious.  If  the  court  cannot  provide  timely 
pre-trial  conferences  and  trials,  the  credibility  of  the  case  management  system  is  undermined 
and  lawyers  have  little  incentive  to  do  their  "up-front"  work  at  the  relatively  speedy  pace 
called  for  by  the  rules. 
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C.  The  Windsor  Pilot  Project 


2.15  Windsor,  with  a  population  of  approximately  300,000,  is  the  seat  of  Essex  County 
and  one  of  two  main  centres  in  the  Southwest  Region.  The  other  centre  is  London,  a  city  of 
roughly  comparable  size  which  is  also  the  location  of  the  regional  headquarters.  Six  of  the 
General  Division  judges  in  the  Southeast  Region  are  resident  in  Windsor,  and  all  of  them 
have  been  designated  as  "case  management  judges"  for  the  pilot  project. 

2.16  As  in  Sault  Ste.  Marie,  the  pilot  project  began  in  Windsor  in  September  1990. 

The  special  rules  developed  to  guide  the  Windsor  project  are,  however,  much  more  detailed 
than  the  Sault  Ste.  Marie  rules,  provide  for  a  total  of  five  different  case  tracks  (each  with  its 
own  built-in  timetable),  and  place  much  more  emphasis  on  sanctions  for  non-compliance  with 
the  time  schedules  set  by  the  rules.  Key  features  of  the  Windsor  rules  include  the  following: 

(a)  At  the  commencement  of  the  proceeding,  the  plaintiff  selects  one  of  four  possible 
tracks— fast  track,  standard  track,  family  track,  or  construction  lien  track— by 
indicating  the  track  selection  on  a  case  information  statement.  When  the  case 
information  statement  is  filed,  the  court  automatically  makes  a  case  management 
order  establishing  a  schedule  for  subsequent  events  in  the  case.  It  is  then  the 
plaintiffs  obligation  to  serve  the  order,  together  with  the  statement  of  claim  and  the 
case  information  statement  on  the  defendant(s).  As  discussed  below,  the  Windsor 
rules  were  amended  in  September  1991  to  provide  for  longer  time  periods  for  service 
of  the  statement  of  claim  and  statement  of  defence  than  had  been  established 


originally.  The  basic  track  schedules  called  for  by  the  amended  rules  are  as  follows: 

Action/Event 

Fast 

Track 

Standard 

Track 

Family 

Track 

Const 

Lien  Track 

Plaintiff  to  serve 

statement  of  claim 

Within  30  days  after 

Day  1 

Within  60  days  after 

Day  1 

Within  30  days  after 
Day  1 

Within  90  days 
after  Day  1 

Defendant  to  serve 
statement  of  defence 

Within  30  days  after 
service  of  S/C 

Within  60  days  after 
service  of  S/C 

Within  30  days  after 
service  of  petition  or 
S/C 

Within  20  days 
after  service  of 
S/C 

Plaintiff  to  serve  and 
file  record  and  list  case 
for  trial 

Within  45  days  after 
close  of  pleadings 

Within  75  days  after 
close  of  pleadings 

Within  45  days  after 
close  of  pleadings 

Within  45  days 
after  close  of 
pleadings 

Management 
conference  to  be  held 

No  provision  in  Rules 

No  provision  in  Rules 

90  -  120  days  after 

Day  1 

• 

Registrar  to  fix  date  for 
pre-trial  conference 

As  soon  as  action  is 

listed  for  trial 

As  soon  as  action  is 
listed  for  trial 

To  be  set  by  person 
presiding  at 
management 
conference 

• 

Pre-trial  conference  to 
be  held 

Time  not  fixed  by  Rule 

At  least  8  months  after 
case  is  listed  for  trial 

Time  not  fixed  by  Rule 

♦ 

Trial  to  begin 

Within  6  months  after 
Day  1;  date  to  be  fixed 
by  judge  at  pre-trial 
conference 

Within  18  months  after 
Day  1;  date  to  be  fixed 
by  judge  at  pre-trial 
conference  and  to  be  at 
least  30  days  after  pre¬ 
trial  conference 

Within  one  year  after 
Day  1;  date  to  be  fixed 
by  person  presiding  at 
pre-trial  conference  and 
to  be  at  least  30  days 
after  pre-trial 
conference 

Within  10  months 
after  Day  1 
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(b)  While  the  case  track  is  selected  initially  by  the  plaintiff,  the  rules  provide  for  the 
transfer  of  an  action  from  one  track  to  another,  on  motion  of  a  party.  Provision  is 
also  made  for  transfer  of  a  case  from  any  of  the  four  basic  tracks  to  a  "complex 
track,"  on  the  motion  of  a  party.  The  motion  will  be  decided  by  a  judge  designated 
by  the  Regional  Senior  Judge. 

(c)  Cases  transferred  to  the  complex  track  are  assigned  to  a  case  management  judge,  who 
is  authorized  by  rule  to  monitor  the  progress  of  the  case,  "to  make  any  orders  and 
give  any  directions  necessary,"  to  fix  the  date  and  time  for  the  pre-trial  conference, 
and  to  preside  at  the  pre-trial  conference.  The  trial  date  is  to  be  set  at  the  pre-trial 
conference,  and  is  supposed  to  be  at  least  sixty  days  after  that  conference  but  within 
three  years  of  Day  1. 

(d)  Except  for  cases  on  the  complex  track,  case  schedules  are  basically  set  by  operation 
of  the  rules  through  the  point  at  which  pleadings  are  closed.  Thereafter,  they  are  set 
by  staff  in  the  Registrar’s  office  working  within  the  time  parameters  established  by 
the  rules. 

(e)  The  rules  contain  a  number  of  provisions  requiring  the  Registrar  to  serve  notices  of 
default  upon  a  party  if  the  party  has  not  served  and  filed  a  document  (e.g.,  statement 
of  claim,  record,  pre-trial  conference  brief)  within  the  time  prescribed  in  the  rules. 

The  rules  also  provide  for  explicit  sanctions— e.g.,  dismissal,  imposition  of  costs— for 
non-compliance  with  the  time  schedules. 

(f)  All  cases  pending  as  of  the  effective  date  of  the  special  rules  (September  4,  1990) 
were  brought  into  the  pilot  project.  Cases  commenced  prior  to  January  1,  1985  went 
into  a  special  category:  every  such  case  would  have  a  case  management  judge,  who 
would  fix  a  date  for  a  pre-trial  conference  and  for  the  filing  of  pre-trial  conference 
briefs.  If  the  case  was  not  resolved  at  or  before  the  pre-trial  conference,  the  judge 
presiding  at  the  conference  was  authorized  to  give  any  necessary  directions  and  to  fix 
a  trial  date.  If  no  trial  date  was  fixed  at  the  conference,  the  case  would  go  onto  a 
special  ready  list  reserved  for  actions  commenced  prior  to  1985.  For  cases 
commenced  after  January  1,  1985  but  before  the  September  4,  1990  start-up  date  for 
the  pilot  project,  the  plaintiff  was  required  to  serve  and  file  the  record  and  list  the 
case  for  trial  within  a  prescribed  period.  The  overall  objective  was  to  bring  all 
pending  cases  within  the  scope  of  the  rules— and  into  the  automated  system— by 
December  31,  1990.  For  cases  commenced  during  the  1985-90  period,  the  Registrar 
was  to  fix  a  date  and  time  for  a  case  management  conference,  which  could  be  held 
by  telephone  conference  call. 

2.17  The  Windsor  rules  establish  a  set  of  maximum  time  periods  within  which  stages 
of  the  litigation,  and  the  case  as  a  whole,  should  be  completed.  Operationally,  time  periods 
for  completion  of  the  stages  of  litigation  are  "event  driven";  that  is,  the  time  is  measured  from 
the  date  of  a  particular  event.  The  rules,  as  written,  are  designed  to  provide  presumptive 
maximum  time  periods  for  completion  of  certain  events,  and  they  provide  for  automatic 
sanctions  when  a  time  schedule  is  not  met  and  no  extension  of  time  has  been  granted.  The 
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basic  thrust  is  toward  much  more  of  a  rule-dominated  and  administrator-run  system  than  in 
either  Sault  Ste.  Marie  or  Toronto,  except  with  respect  to  cases  transferred  to  the  complex 
track  or  cases  filed  prior  to  September  4,  1990.  For  newly  commenced  cases  on  the  four 
non-complex  case  tracks,  the  system  is  intended  to  be  basically  self-regulating,  with  lawyers 
expected  to  meet  schedule  deadlines  and  to  seek  extensions  of  time  if  necessary.  The  court 
has  some  capacity  to  exercise  early  control  over  case  progress  for  cases  on  all  tracks,  since 
(a)  information  on  each  case  (and  the  caseload  as  a  whole)  is  available  from  the  computer; 
and  (b)  requests  for  extensions  of  time  are  subject  to  court  review.  As  in  Sault  Ste.  Marie, 
however,  it  is  not  clear  who— what  individual  or  combination  of  individuals— has  responsibility 
for  overall  management  of  the  caseload. 

2.18  The  computer  installation  in  Windsor  is  similar  conceptually  to  the  set-up  in  Sault 
Ste.  Marie,  but  is  much  more  extensive.  As  in  the  Sault,  automation  was  an  essential  element 
of  plans  for  implementing  case  management,  and  the  Windsor  court  also  uses  the  Sustain  1.5 
software  package.  Installation  of  the  computer  system  and  training  of  court  staff  in  the  use  of 
the  automated  system  took  place  during  the  summer  of  1990,  and  the  system  was  operational 
by  the  time  the  pilot  project  began  on  September  4,  1990. 

2.19  From  all  accounts,  the  first  year  of  the  pilot  project  in  Windsor  was  a  difficult 
one.  The  system  established  by  the  case  management  rules  was,  of  course,  radically  different 
from  the  traditional  system,  and— despite  extensive  efforts  to  educate  practitioners  about  the 
changes  prior  to  the  start-up  of  the  project-it  is  clear  that  many  lawyers  did  not  fully 
comprehend  how  the  new  rules  would  affect  day-to-day  litigation  practice,  with  respect  to 
both  newly  commenced  cases  and  cases  already  in  progress.  One  aspect  of  the  new  rules  that 
proved  to  be  especially  controversial  was  the  requirement  that  all  pending  cases  be  brought 
into  the  system  and  listed  for  trial  within  a  period  of  a  few  months  following  the  start-up  of 
the  pilot  project.  Unfortunately,  the  fee  for  listing  a  case  for  trial  was  increased  across  the 
entire  province  at  about  the  same  time.  The  result  was  that  lawyers  had  to  list  a  great  many 
cases  for  trial  within  a  short  period  of  time,  incurring  filing  fees  and  preparation  costs  that 
they  had  not  really  anticipated.  Their  irritation  about  the  impact  of  this  was  compounded 
when,  having  raced  to  meet  the  deadlines  for  listing  cases  for  trial,  they  found  that  the  court 
was  unable  to  schedule  most  cases  for  either  a  pre-trial  conference  or  a  trial  during  1991. 

2.20  The  filing  of  records  in  pending  cases  and  the  listing  of  those  cases  for  trial, 
coupled  with  new  requirements  for  action  by  the  Registrar’s  office  when  time  deadlines  were 
not  met  for  the  filing  of  pleadings  and  other  documents  in  newly  commenced  cases,  created 
major  workload  problems  for  the  administrative  staff.  For  much  of  the  first  year  of  the  pilot 
project  the  administrative  staff  felt  under  siege,  facing  much  higher  workloads  than  had  been 
anticipated  and  often  receiving  criticism  from  lawyers  when  the  computer— in  accordance  with 
the  rules— generated  a  notice  from  the  registrar  that  a  party  was  in  default  or  that  costs  had 
been  imposed  for  failure  to  meet  a  deadline.  The  staff  felt  that  many  of  the  problems  could 
have  been  handled  through  changes  in  the  software  programs,  but  that  lack  of  programming 
capability  made  it  impossible  to  make  such  changes. 

2.21  By  the  spring  of  1991,  dissatisfaction  on  the  part  of  some  bar  members  had 
reached  the  point  that  serious  consideration  was  given  to  recommending  that  the  pilot  project 
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be  ended  after  its  first  year.  Instead,  amendments  to  the  rules  were  adopted,  lengthening  the 
time  periods  for  completion  of  the  initial  stages  of  litigation  and  generally  making  it  easier  to 
obtain  extensions  of  time.  During  the  second  year  of  the  project  (and  particularly  during  the 
January-June  1992)  period,  more  civil  judge  trial  weeks  were  available  than  during  1991, 
though  not  as  much  as  had  been  hoped  for.  The  increased  civil  trial  capability,  coupled  with 
less  stringent  policy  on  obtaining  extensions  of  time,  served  to  ease  some  of  the  pressures  that 
developed  during  the  first  year  of  the  project.  However,  there  is  still  a  large  backlog  of  cases 
listed  for  trial  and  the  relatively  relaxed  approach  to  granting  extensions  of  time  has  created 
its  own  set  of  problems:  it  has  the  effect  of  undermining  the  credibility  of  the  rules  and  of 
the  administrators  who  have  been  given  responsibility  for  implementing  the  rules.  Further,  it 
has  simply  deferred  consideration  of  plans  for  dealing  with  the  backlog  of  cases  listed  for 
trial. 

2.22  While  the  pending  caseload  figures  are  somewhat  daunting  and  the  developing 
practice  of  allowing  extensions  of  time  very  freely  may  be  a  cause  for  some  concern,  there 
are  some  strong  positives.  For  one  thing,  the  decision  to  bring  all  cases  under  the  rules  has 
made  the  dimensions  of  the  backlog  problem  clear.  With  the  number  of  pending  cases 
known,  and  with  information  about  the  cases  available  in  an  automated  data  base,  the  basic 
ingredients  needed  for  developing  a  backlog  elimination  plan  are  at  hand.  Most  importantly, 
there  remains  a  reservoir  of  strong  bar  support  for  the  basic  concept  of  caseflow  management 
as  a  vehicle  for  bringing  about  more  expeditious  resolution  of  disputes,  in  a  more  cost 
effective  fashion  and  with  a  greater  degree  of  predictability  concerning  when  events  (trials,  in 
particular)  will  take  place.  The  lawyers  express  disappointment  about  the  lack  of  judicial 
resources  that  have  been  available  for  civil  and  family  law  cases  during  the  first  two  years  of 
the  pilot  project  but  recognize  that  this  was  caused  by  factors  beyond  the  capacity  of  the  pilot 
project  to  control.  Among  the  advantages  they  see  to  case  management  is  that  it  leads  them 
to  pay  closer  attention  to  files  in  the  early  stages,  and  this  in  some  instances  leads  to  speedier 
and  less  costly  resolution  of  cases.  As  discussed  in  Section  IV  below,  quantitative  data  on 
cases  commenced  during  the  September-December  1990  period  support  this  impression. 

D.  The  Toronto  Pilot  Project 

2.23  Metropolitan  Toronto,  with  a  population  of  approximately  3  million,  is  the 
commercial,  legal,  and  political  capital  of  the  province,  and  the  centre  for  court  operations  for 
the  Ontario  Court  of  Justice— both  the  General  Division  and  the  Provincial  Division— as  well 
as  for  the  Ministry  of  the  Attorney  General.  The  Toronto  project  is  the  only  one  of  the  three 
pilot  projects  that  extends  to  the  Provincial  Division  as  well  as  the  General  Division.  In  a 
sense  it  can  be  viewed  as  two  or  possibly  three  different  pilot  projects:  a  civil  pilot  project, 
involving  civil  cases  in  the  General  Division  and  a  family  law  pilot  project  that  involves  two 
different  court  locations  and  two  different  sets  of  cases  and  related  administrative  operations— 
i.e.,  cases  in  the  General  Division  and  cases  in  the  Provincial  Division.  It  should  be 
emphasized,  however,  that  these  are  not  three  wholly  separate  spheres.  There  are  some 
important  common  elements  to  the  case  management  approaches  undertaken  in  each  area,  and 
there  has  been  extensive  communication  among  practitioners  involved  in  the  Toronto 
experiments. 
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2.24  The  Toronto  pilot  project  began  on  December  2,  1991,  fifteen  months  after  the 
Windsor  and  Sault  Ste.  Marie  pilots  got  underway,  and  is  scheduled  to  run  for  two  years.  In 
contrast  to  the  approaches  followed  in  Sault  Ste.  Marie  and  Windsor,  the  Toronto  projects  are 
limited  to  cases  commenced  on  or  after  the  effective  date  of  the  rules,  and  include  only  a 
fraction  of  those  cases.  Because  of  the  very  high  case  volume  in  Toronto,  however,  the 
actual  number  of  cases  included  within  the  pilot  projects  will  be  quite  large.  One  new  civil 
action  in  ten  and  one  new  family  law  action  or  application  in  four,  randomly  selected,  go  into 
case  management.  Two  sets  of  special  case  management  rules,  one  for  civil  cases  and  one 
for  family  law  cases  have  been  developed.  Key  features  of  the  Toronto  civil  case 
management  rules  include  the  following: 

(a)  The  plaintiff  makes  the  initial  selection  of  case  track,  designating  the  fast  track, 
standard  track,  or  complex  track  on  a  case  information  statement.  The  basic 
timelines  for  the  three  tracks  are  as  follows: 


Action/EveDt 

Fast 

Track, 

Standard 

Track 

Complex 

Track 

Plaintiff  to  serve 
statement  of  claim 

Within  60  days  after 
action  is  commenced. 
Documents  supporting 
claim  to  be  attached 

Within  60  days  after 
action  is  commenced 

Within  60  days  after 
action  is  commenced 

Defendant  to  serve 
statement  of 
defence 

Within  20  days  after 
service  of  S/C. 

Documents  supporting 
defence  to  be  attached 

Within  60  days  after 
service  of  S/C 

Within  60  days  after 
service  of  S/C 

Discovery  to  be 
completed 

Within  120  days  after 
action  is  commenced  or 
within  40  days  after  close 
of  pleading  (whichever  is 
later) 

Within  190  days  after 
action  is  commenced  or 
within  90  days  after  close 
of  pleadings  (whichever  is 
later) 

[AH  further  steps  to  be  set 
at  case  conferences. 

First  case  conference 
ordinarily  to  be  held 
within  150  days  after 
action  is  commenced] 

Pre-trial  conference 
to  be  held 

Within  40  days  after  date 
for  completion  of 
discovery 

60-120  days  after  date  for 
completion  of  discovery 

Trial  to  begin 

Within  60  days  after  pre¬ 
trial  conference;  date  to  be 
assigned  at  pre-trial  con¬ 
ference  by  case 
management  judge 

30-90  days  after  pre-trial 
conference;  date  to  be 
assigned  at  pre-trial  con¬ 
ference  by  case 
management  judge 

As  this  schedule  indicates,  the  rules  contemplate  completion  of  Fast  Track  cases 
within  300  days  (10  months)  from  commencement  and  completion  of  Standard  Track 
cases  within  400  days  (approximately  13  months)  from  commencement.  No  specific 
time  period  is  established  by  the  rules  for  completion  of  cases  on  the  Complex  Track. 

(b)  Provision  is  made  for  transfer  of  cases  from  one  track  to  another  on  motion  of  a 
party  or— after  a  hearing,  case  conference,  or  conference  call— on  the  initiative  of  the 
case  management  judge. 
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(c)  Every  case  randomly  selected  for  inclusion  in  the  case  management  pilot  project 
immediately  has  a  case  management  judge  assigned  to  it.  By  rule,  the  case 
management  judge  is  mandated  to  "deal  with  all  matters  that  arise  in  the  action 
before  the  trial,  including  all  motions,  case  conferences,  and  pre-trial  conferences."  It 
is  contemplated  that  such  matters  be  dealt  with  in  consultation  with  counsel,  but  the 
case  management  judge  is  explicitly  authorized  to  require  a  hearing,  case  conference, 
or  conference  call  on  his  or  her  own  initiative.  In  addition  to  specifically  enumerated 
powers  (e.g.,  to  abridge  or  extend  time,  to  transfer  an  action  to  another  track)  the 
case  management  judge  has  broad  authority  to  "make  orders,  impose  terms,  and  give 
directions  as  necessary  to  carry  out  the  purpose  of  these  rules."  In  Toronto,  there  are 
currently  eleven  judges  designated  as  case  management  judges  for  civil  cases. 

(d)  Case  conferences,  which  may  be  convened  by  the  case  management  judge  at  any  time 
at  his  or  her  own  initiative,  for  cases  on  any  track,  provide  a  vehicle  for  early  and 
on-going  judicial  inquiry  into  the  nature  of  the  case  and  supervision  of  case  progress. 
The  rules  provide  that  counsel  attending  the  conference  must  have  authority  to  deal 
with  all  of  the  issues  that  can  be  addressed  at  a  case  conference,  which  include 
identifying  the  issues  genuinely  in  dispute,  exploring  methods  to  resolve  the  contested 
issues,  and  agreeing  on  a  schedule  or  timetable  for  events  in  the  case. 

(e)  For  cases  on  the  fast  track,  the  rules  provide  that  the  statement  of  claim  be 
accompanied  by  a  list  of  documents  on  which  the  plaintiff  intends  to  rely  at  trial. 

The  statement  of  defence  is  to  be  accompanied  by  a  list  documents  upon  which  the 
defendant  intends  to  rely. 

(f)  Procedures  with  respect  to  defaults  place  the  burden  on  the  plaintiff  to  obtain  a 
default  judgment  when  the  defendant  fails  to  file  a  timely  statement  of  defence.  The 
registrar  will  note  the  defendant’s  default  and  notify  the  plaintiff  of  the  default  but,  if 
the  plaintiff  does  not  obtain  or  move  for  a  default  judgement  within  30  days  after 
receiving  notice  of  the  default,  the  registrar  is  to  make  an  order  dismissing  the  action. 

2.25  The  Toronto  Family  Case  Management  Rules  are  similar  in  many  respects  to  the 
civil  case  rules,  including  provisions  for  immediate  assignment  of  a  case  management  judge 
to  every  case  randomly  selected  for  the  project.  However,  the  rules  have  several  provisions 
tailored  to  the  unique  needs  of  family  law  cases.  These  include  the  following: 

(a)  Two  sets  of  timelines  are  established,  one  for  proceedings  under  the  Child  and 
Family  Services  Act,  1984  and  the  other  for  all  other  family  law  proceedings.  Child 
protection  proceedings  under  the  Child  and  Family  Services  Act  are  intended  to  move 
very  rapidly,  with  an  initial  hearing  held  no  more  than  5  days  after  apprehension  of 
the  child,  a  temporary  care  and  custody  hearing  held  within  25  days  and  a  case 
conference  within  30  days.  If  the  matter  goes  to  a  full  scale  hearing  it  is  to  be  held 
within  120  days.  Other  family  law  matters  are  not  scheduled  to  move  that  quickly, 
but  the  timeline  established  by  the  rules  clearly  contemplates  expeditious  resolution 
of  all  cases.  A  "Day  1"  approach  is  followed  in  establishing  time  periods  for  stages 
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of  the  litigation.  The  maximum  time  periods  for  completion  of  events,  measured 
from  the  commencement  of  the  proceeding,  are  as  follows: 


Action/Event 


To  be  Completed  Within 


Service  and  filing  proof  of 
service  of  originating  document 


30  days 


Filing  of  defence 


70  days 


Case  Conference 


80  days 


Settlement  Conference  (by  which 
time  all  discovery  and  assessments 
are  to  be  complete) 


170  days 


Hearing 


230  days 


(b)  Notwithstanding  the  time  periods  established  by  the  special  rules  (which  can  be 
extended  only  by  order  of  the  case  management  judge),  time  periods  prescribed  in  the 
rules  can  be  extended  by  the  parties  for  a  period  of  up  to  90  days  by  filing  a  notice 
stating  that  they  are  attempting  reconciliation. 

(c)  Except  in  child  protection  and  adoption  cases,  the  respondent  is  required  to  file  a  case 
information  statement  that  will  provide  basic  information  about  the  respondent’s  view 
of  what  is  involved  in  the  proceeding. 

(d)  In  contrast  to  the  approach  adopted  in  Toronto’s  civil  case  management  rules,  the 
case  management  judge  in  a  family  law  case  is  explicitly  precluded  from  presiding  at 
the  formal  hearing  of  the  proceeding,  even  on  consent. 

(e)  Settlement  conference  briefs  are  expected  to  include  a  copy  of  any  expert’s  report 
intended  for  use  at  the  hearing  or,  if  an  expert  has  not  yet  provided  a  report,  a 
summary  of  the  evidence  the  expert  is  expected  to  give.  The  briefs  are  to  be 
exchanged  prior  to  the  conference  (applicant’s  brief  at  least  ten  days  before  the 
conference,  all  other  briefs  at  least  five  days  before  the  conference). 

2.26  The  structure  of  both  sets  of  Toronto  rules  creates  a  case  management  system  in 
which  the  case  management  judges  have  a  much  more  active  "hands-on"  approach,  from  the 
initial  stages  of  litigation  until  the  point  of  true  trial  readiness,  than  is  contemplated  or 
practiced  in  Sault  Ste.  Marie  or  Windsor.  Additionally,  because  of  the  provision  in  the 
Toronto  rules  that  the  case  management  judge  is  to  deal  with  all  matters  that  arise  in  the 
proceeding,  including  all  motions,  there  is  a  much  greater  degree  of  continuous  involvement 
in  a  case  by  a  single  judge  than  in  the  other  two  pilots.  The  Toronto  system  is,  in  effect,  an 
"individual  calendar"  system  covering  all  stages  of  every  case  that  falls  within  the  scope  of 
the  project  up  to  the  point  at  which  a  trial  date  is  set.  There  are  currently  two  judges 
designated  as  case  management  judges  for  family  cases  in  the  General  Division  and  two  in 
the  Provincial  Division.  The  relatively  short  time  schedule  for  all  family  law  cases  and  for 
cases  on  the  civil  fast  track  and  standard  track,  coupled  with  the  broad  authority  given  to  the 
case  management  judge  to  convene  case  conferences  and  to  make  orders  and  give  directions 
"as  necessary,"  provide  a  framework  for  the  exercise  of  judicial  leadership  in  resolving  cases 
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expeditiously.  The  rules  make  it  clear,  however,  that  both  the  bar  and  the  administrative  staff 
have  important  roles.  For  example,  the  judge’s  broad  authority  is  to  be  exercised  in  a 
"consultative  fashion"  in  convening  a  case  conference  at  which  the  lawyers  (and  the  parties,  if 
the  judge  feels  their  presence  would  be  desirable)  are  essential  participants,  and  in  making 
orders  and  giving  directions  on  the  basis  of  what  is  learned  through  the  case  conference  and 
supporting  papers.  Administrators  have  key  roles  in  the  exercise  of  record  keeping  and 
notification  responsibilities  that  require  close  monitoring  of  the  time  schedules  to  be  followed 
in  each  case. 

2.27  As  in  Sault  Ste.  Marie  and  Windsor,  start-up  of  the  Toronto  pilot  project  was 
preceded  by  automation  of  record-keeping  systems  in  the  courts.  The  computer  systems  at 
the  two  General  Division  court  locations  (361  University  Avenue  and  145  Queen  Street)  both 
use  the  same  Sustain  1.5  software  that  is  being  used  in  the  Sault  and  Windsor.  However,  at 
the  Provincial  Division  court  located  at  311  Jarvis  Street,  a  custom-designed  software  system 
developed  by  staff  in  the  Ministry  of  the  Attorney  General  has  been  in  use  since  the  start  of 
the  project.  Staff  at  all  three  locations  were  trained  in  the  use  of  the  computer  systems 
(including  the  software  packages)  and  programming  assistance  has  been  available  on  an  on¬ 
going  basis  throughout  the  first  year  of  the  pilot  project. 

2.28  Because  the  Toronto  pilot  project  began  fifteen  months  later  than  the  Sault  Ste. 
Marie  and  Windsor  pilots,  those  involved  in  planning  the  Toronto  project  were  able  to  learn 
from  the  experience  of  the  other  two.  One  lesson  well-learned  was  to  put  intensive  effort  into 
staff  training  as  the  computer  system  was  being  installed  in  the  courts.  More  time  was  spent 
in  training  the  administrative  staff  in  Toronto  than  in  the  other  sites,  much  of  it  done  on  a 
"one-to-one"  basis.  Staff  members  using  the  automated  systems  at  the  Toronto  court  locations 
are  comfortable  with  them,  and  those  involved  in  case  management  are  enthusiastic  about  the 
potential  of  computers  as  a  tool  for  managing  cases  and  overall  caseloads. 

2.29  Since  the  Toronto  project  has  completed  only  ten  months  of  operation,  cases 
subject  to  the  case  management  rules  are  only  now  beginning  to  reach  the  stage  of  trial 
readiness.  As  more  and  more  of  them  reach  that  stage  they  will  be  competing  for  available 
trial  time  with  cases  that  are  already  on  the  trial  list.  There  is  general  recognition  among 
those  involved  in  the  project  that  the  court’s  ability  to  provide  trials  on  the  scheduled  date  is 
a  critical  element  of  effective  case  management,  but  it  is  not  yet  clear  precisely  how  trial  date 
certainty  will  be  achieved,  either  for  civil  cases  or  for  family  cases. 

2.30  Discussions  with  Toronto  lawyers  who  have  had  experience  with  case 
management  over  the  first  ten  months  of  the  project  indicate  that  most  are  generally  positive 
about  the  pilot  system.  They  like  being  able  to  get  rapid  rulings  on  motions  (e.g.,  through 
use  of  fax  machines  and  telephone  conferences)  and  like  the  generally  faster  resolution  of 
cases.  They  also  like  having  a  single  judge  available  to  resolve  motions  and  other  matters. 
There  were  some  concerns,  however,  most  notably  with  respect  to  the  question  of  whether  the 
court  will  be  able  to  deliver  on  its  promise  of  firm  trial  dates.  From  the  standpoint  of 
lawyers  and  litigants  this  is  a  crucial  issue,  because  at  the  point  of  a  scheduled  trial  costs  to 
the  lawyer  and  the  client  can  escalate  sharply— especially  if  expert  witnesses  must  be  on  hand. 
Other  concerns  of  Toronto  bar  members  included  the  following: 
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•  For  some  lawyers,  the  60-day  period  for  filing  proof  of  service  appears  to  be  a 
problem  in  some  cases.  The  most  common  illustration  was  collection  cases  in  which 
the  defendant  has  left  the  vicinity  or  is  deliberately  trying  to  avoid  service. 

•  Policies  with  respect  to  transfer  of  cases  from  one  case  management  judge  to  another- 
-for  example  when  the  case  management  judge  originally  assigned  to  a  civil  case 
moves  to  a  different  assignment  within  the  court--are  unclear. 

•  Since  case  managed  cases  constitute  only  10  percent  of  a  total  civil  caseload  (or  25 
percent  of  a  family  law  caseload)  it  is  relatively  easy  for  lawyers  to  give  them 
priority  during  the  pilot  project  period.  Some  lawyers  question  whether  they  would 
be  able  to  function  effectively  within  the  time  frames  called  for  by  the  Rules  if  all  of 
their  cases  were  subject  to  rules  providing  for  short  time  periods  for  completion  of 
events. 

•  Many  lawyers  feel  that  the  judges  involved  in  the  pilot  project  are  among  the  best 
judges  on  the  court,  and  are  motivated  to  make  case  management  work  well.  They 
question  whether  the  same  degree  of  motivation  and  commitment  to  case  management 
will  be  felt  by  the  entire  bench. 

E.  Summary:  Progress  to  Date 

2.31  In  all  three  of  the  pilot  sites,  considerable  progress  has  been  made  in 
implementing  the  pilot  projects.  Joint  committees— involving  the  bar,  the  judiciary,  and  court 
administration— have  been  formed  in  each  site,  and  have  been  actively  involved  in  initial 
planning  and  ongoing  problem-solving.  Computers  have  been  introduced  at  each  site,  and 
court  staff  have  been  trained  to  use  them— a  major  step  in  modernization  of  court  operations, 
and  one  that  will  ultimately  have  far-reaching  impacts  upon  courts  throughout  the  province. 
Lawyers’  litigation  practices  appear  to  have  changed  in  significant  respects  in  response  to  the 
special  case  management  rules  developed  at  each  site,  leading  to  earlier  attention  to  case  files 
and  more  rapid  resolution  of  many  cases.  The  pilot  courts’  capacity  to  oversee  the  pace  of 
litigation  has  been  substantially  increased,  though  there  are  still  a  great  many  questions  about 
how  that  capacity  should  be  used. 

2.32  The  changes  sought  to  be  introduced  by  the  pilot  projects  are  very  substantial  in 
scope.  At  bottom,  they  call  for  a  significantly  different  sort  of  civil  and  family  law  litigation 
system  than  previously  existed— most  importantly,  one  in  which  the  court  has  responsibility 
for  managing  the  progress  of  litigation  to  ensure  that  cases  are  concluded  expeditiously. 

Given  the  scope  of  the  changes  in  both  philosophy  and  operations,  it  is  remarkable  that  so 
much  has  been  accomplished  in  so  short  a  period  of  time.  All  of  the  pilot  projects  are  up  and 
running,  some  adjustments  in  initial  design  have  already  been  made,  and  a  number  of 
operational  problems  have  been  identified.  The  next  part  of  this  report  focuses  on  five  key 
operational  problems  and  outlines  possible  approaches  to  solving  them. 
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III.  Key  Problems  and  Issues 


3.1  While  a  great  deal  has  been  accomplished  in  the  relatively  short  time  since  the  pilot 
projects  began,  the  experience  to  date  has  highlighted  some  problems  that  must  be  addressed 
if  the  pilots  are  to  provide  sound  guidance  for  future  court  management  improvement  efforts 
in  Ontario.  The  problems  can  be  categorized  under  five  main  headings: 

•  The  existing  backlogs  of  cases  listed  for  trial; 

•  Lack  of  clarity  with  respect  to  the  goals  and  priorities  of  the  pilot  projects; 

•  Inadequacies  in  the  systems  for  obtaining  and  using  information; 

•  Difficulties  in  meshing  the  circuit-based  system  of  judge  assignment  with  the 
principles  of  case  management;  and 

•  A  shortage  of  staff  personnel  trained  to  perform  functions  essential  for  a  case 
management  system. 

3.2  The  problems  play  out  in  somewhat  different  ways  in  the  three  sites,  but  all  of  them 
are  present  to  some  degree  in  each  site.  They  are  interrelated,  and  it  will  be  important  to 
address  all  of  them  in  the  coming  months.  I  believe  that  all  of  them  can  be  addressed 
satisfactorily  and  that  doing  so  will  contribute  significantly  to  long-term  court  improvement. 
My  views  of  the  problems  and  suggestions  with  respect  to  possible  practical  solutions  are 
outlined  in  the  paragraphs  that  follow: 

A.  The  Backlog  Problem 

3.3  The  backlog  problem  is  one  that,  sooner  or  later,  must  be  faced  by  every  jurisdiction 
that  embarks  upon  a  caseflow  management  improvement  program.  Unless  and  until  the 
backlog  of  cases  already  in  the  system  is  eliminated,  it  will  not  be  possible  for  the  newly- 
designed  case  management  system  to  function  effectively  At  this  point,  each  of  the  three 
pilot  sites  in  Ontario  faces  a  backlog  problem.  The  problems  are  most  acute  in  Windsor  and 
Sault  Ste.  Marie,  where  the  pilot  projects  have  been  in  operation  for  over  two  years,  but  they 
are  clearly  on  the  horizon  in  Toronto,  too.  From  discussions  with  lawyers,  judges,  and  court 
staff  members  in  the  three  sites  it  is  clear  that  everyone  involved  in  the  project  is  very 
conscious  of  the  problem.  From  the  lawyers’  perspective,  the  promise  of  firm  trial  dates— or 
at  least  a  reasonably  high  probability  that  trials  can  be  held  on  the  scheduled  date— is  an 
extremely  important  component  of  case  management,  one  that  affects  their  practices  and  the 
costs  that  they  and  their  clients  will  incur  in  connection  with  a  trial.  The  court’s  ability  to 
provide  trials  on  schedule  brings  predictability  to  the  system,  enables  lawyers  to  avoid 
repetitious  preparation,  minimizes  inconvenience  to  witnesses,  and  results  in  very  substantial 
cost  savings  for  litigants.  Inability  to  do  so  impairs  the  court’s  credibility,  undermines  efforts 
to  encourage  early  preparation  and  resolution  of  cases,  and  results  in  escalating  costs  to 
litigants,  lawyers,  and  the  court  system  itself. 
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3.4  Through  most  of  the  first  two  years  of  the  pilot  projects,  the  courts  in  Sault  Ste. 

Marie  and  Windsor  were  unable  to  provide  firm  trial  dates  or,  indeed,  to  provide  trials  within 
the  time  frames  contemplated  by  the  case  management  rules.  There  is  a  widespread  feeling 
(among  lawyers  as  well  as  among  judges  and  court  staff)  that  the  scheduling  problems 
encountered  during  this  period  were  in  part  attributable  to  external  factors-mainly  the  Askov 
decision  and  implementation  of  the  merger  of  the  former  Supreme  Court  and  District  Courts- 
-whose  impact  could  not  have  been  fully  anticipated  at  the  time  the  projects  began.  At  this 
point,  however,  there  is  a  general  awareness  that  the  backlog  problem  is  severe  and  that,  if 
case  management  is  to  succeed,  the  backlog  must  be  eliminated  and  systems  put  in  place  to 
ensure  that  it  does  not  reappear. 

3.5  In  all  three  of  the  pilot  sites,  there  are  now  far  more  cases  in  a  "trial  ready"  status 
than  can  conceivably  be  tried  in  the  foreseeable  future.  Most  of  these  cases  will,  of  course, 
never  be  tried;  indeed,  it  is  likely  that  in  the  overwhelming  majority  of  them  a  non-trial 
resolution  will  be  both  fairer  and  less  costly  than  a  trial.  The  challenge  of  those  involved  in 
planning  a  backlog  reduction  program  is  to  devise  ways  of  identifying  the  cases  that  truly 
should  be  tried  and,  in  the  process,  facilitating  the  fair  resolution  of  the  others. 

3.6  The  backlog  problem  is  perhaps  most  severe  in  Windsor,  where  the  lawyers  feel  that 
they  were  pressured  to  list  cases  for  trial  during  the  first  few  months  of  the  pilot  project. 

Most  of  the  more  than  4,000  cases  listed  for  trial  in  Windsor  have  been  pending  for  over 
eighteen  months.  While  it  is  not  clear  when  they  will  be  reached  for  pre-trial  conferences 
and  trials,  the  court  has  begun  making  plans  for  addressing  the  problem.  In  Sault  Ste.  Marie, 
where  there  was  no  requirement  that  previously  pending  cases  be  brought  into  the  new  system 
on  an  accelerated  basis,  the  pressure  for  pre-trials  and  trial  dates  has  been  building  more 
slowly  but  is  definitely  present.  In  both  jurisdictions,  there  are  some  cases  commenced 
subsequent  to  the  start  of  the  pilot  project  that  will  not  be  completed  within  the  time  frames 
contemplated  by  the  rules. 

3.7  Because  the  Toronto  pilot  projects  did  not  begin  until  December  1992,  cases  subject 
to  the  Toronto  case  management  rules  are  only  now  beginning  to  reach  the  stage  of  trial 
readiness.  The  backlog  issue  has  not  yet  reached  a  crisis  stage  in  Toronto  in  relation  to  cases 
subject  to  the  case  management  rules  but— with  12,169  civil  cases  listed  for  trial  in  Toronto  as 
of  September  30,  1992— the  court’s  ability  to  deliver  on  promised  trial  dates  will  be  tested  in 
the  coming  months. 

3.8  Elimination  of  the  backlog  is  (or  should  be)  a  one-time  problem.  The  objective  of  a 
backlog  reduction  program  is  to  reduce  the  size  of  a  court’s  total  pending  caseload  to  a 
manageable  number— i.e.,  a  number  that  can  be  tried  or  otherwise  brought  to  disposition 
within  an  acceptable  period  of  time.  To  do  this,  it  is  necessary  to  complete  substantially 
more  cases  than  come  into  the  court  during  the  period  of  the  program.  Some  additional 
resources— mainly  judges,  administrative  staff,  and  courtroom  space— are  likely  to  be 
necessary,  if  such  a  program  is  to  succeed.  However,  these  resources  should  be  needed  only 
on  a  temporary  basis-for  the  duration  of  the  backlog  reduction  program.  If  the  program  is 
planned  effectively,  even  the  temporary  resource  costs  can  be  low. 


-18- 


3.9  There  is  no  single  "correct"  way  of  planning  and  implementing  a  backlog  reduction 
program.  The  following  paragraphs  (3.10-3.21)  are  intended  to  serve  as  a  checklist,  briefly 
discussing  aspects  of  a  backlog  reduction  program  that  have  been  found  to  be  essential  to  the 
success  of  such  programs  elsewhere. 

Leadership 

3.10  It  is  not  likely  that  a  backlog  reduction  program  will  succeed  unless  key  leaders~in 
the  judiciary,  in  court  administration,  and  in  the  bar— are  convinced  of  the  importance  of 
undertaking  such  a  program,  involved  in  the  planning  of  it,  and  committed  to  its  success. 

The  importance  of  local  level  leadership  is  clear;  it  is  at  the  local  level  that  operational 
policies  must  be  developed  and  implemented.  However,  in  the  case  of  the  Ontario  pilot 
projects,  the  support  and  commitment  of  key  leaders  at  the  provincial  and  regional  levels— 
most  notably  the  Regional  Senior  Judges  and  senior  officials  in  the  Ministry  of  the  Attorney 
General— will  also  be  essential,  because  control  over  key  resources  (e.g.,  judge  assignments, 
assignments  of  temporary  staff)  reside  at  these  levels.  To  the  extent  that  persons  in 
leadership  positions  in  all  of  the  stakeholder  groups,  and  at  all  levels  of  government,  can 
agree  on  the  shape  of  the  program  and  commit  their  active  support  to  it,  the  likelihood  of 
success  will  increase. 

3.11  Implementing  a  backlog  reduction  program  will  require  an  organizational  approach 
that  provides  for  management  of  the  entire  caseload  of  cases  listed  for  trial.  While  it  is 
possible  (and  perhaps  desirable)  to  divide  that  caseload  into  discrete  parts,  it  will  nevertheless 
be  necessary  to  establish  overall  program  leadership  and  management  responsibilities.  In 
considering  leadership  and  management  roles  and  responsibilities,  attention  should  be  paid  to 
operational  questions  such  as  the  following: 

•  Who— what  specific  individual(s)  will  be  responsible  for  supervising  the  day-to- 
day/week-to-week  operations  of  the  program,  handling  unexpected  problems  (e.g.,  one 
or  two  judges  sick  for  several  days),  and  responding  to  questions  from  judges,  court 
staff,  and  lawyers?  Should  a  "judge-in-charge"  be  designated  to  take  responsibility 
for  elimination  of  the  backlog? 

•  What  judges  and  administrative  staff  members  will  be  assigned  to  work  in  the 
backlog  elimination  program,  with  what  roles  and  responsibilities?  Should  the 
caseload  be  divided  into  more  manageable  blocks,  each  with  an  assigned  team  and 
"judge-in-charge"? 

•  Who  will  be  responsible  for  preparing  and  disseminating  information  about  the 
backlog  reduction  program,  educating  lawyers  and  court  system  personnel  about  how 
it  will  work,  and  responding  to  questions  from  the  news  media? 

•  Who  will  be  in  charge  of  providing  and  supervising  administrative  staff  support— e.g., 
trial  coordinator’s  staff,  courtroom  clerks,  statistics/management  information  support? 
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Backlog  Reduction  Goals 


3.12  In  planning  and  implementing  a  backlog  reduction  program,  it  will  be  useful  to 
establish  some  specific  goals  for  what  is  sought  to  be  accomplished.  For  example,  if  the 
program  were  projected  to  last  for  a  year,  goals  such  as  the  following  could  be  established: 


•  By  December  31,  1992,  have  a  complete  inventory  of  all  cases  listed  for  trial, 
organized  by  appropriate  categories  to  facilitate  further  planning  and  information. 

•  By  March  31,  1993,  dispose  of  all  cases  listed  for  trial  prior  to  January  1,  1991. 

•  By  June  30,  1993,  dispose  of  all  cases  listed  for  trial  prior  to  January  1,  1992. 

•  By  September  30,  1993,  dispose  of  all  cases  listed  for  trial  prior  to  January  1,  1993. 


3.13  The  target  dates  suggested  in  the  preceding  paragraph  are,  of  course,  completely 
arbitrary.  However,  setting  such  goals  or  targe ts--even  on  a  tentative  basis-serves  the 
valuable  function  of  focusing  attention  on  the  question  of  how  they  could  be  met.  For 
example,  what  resources  would  be  needed  in  order  to  completely  eradicate  the  backlog  of 
pending  cases  by  September  30,  1993?  How  many  pre-trial  conferences  would  have  to  be 
held?  How  many  trials?  Are  there  ways  in  which  alternative  dispute  resolution  mechanisms 
could  be  used  to  resolve  some  of  these  cases?  What  can  court  administrators  do  to  help  meet 
the  goals?  What  can  judges  and  lawyers  do? 


Information 

3.14  In  developing  and  implementing  plans  for  eliminating  the  backlog,  it  will  be 
essential  to  have  good  information,  readily  accessible,  about  the  pending  cases— i.e.,  conduct 
an  inventory  and  ensure  that  the  information  acquired  through  the  inventory  is  kept  current 
and  is  easily  retrievable  by  those  involved  in  case  scheduling.  While  it  is  possible  to  do 
sound  basic  planning  on  the  basis  of  aggregate  data  (e.g.,  number  of  pending  cases,  by  case 
type  and  age),  more  detailed  information  about  the  cases  will  be  helpful  for  making  concrete 
disposition  plans.  Ideally,  the  court  should  have  at  least  the  following  information  for  every 
case  listed  for  trial: 


•  Case  identification  number 

•  Date  case  commenced 

•  Date  case  listed  for  trial 

•  Names  of  parties 

•  Names  of  lawyers  for  all  parties,  with 

-  Addresses 

-  Phone  numbers 

-  FAX  numbers 

•  Type  of  case 

•  Jury/non-jury  trial 

•  Amount  of  claim 


* 
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•  Nature/results  of  any  alternative  dispute  resolution  efforts 

•  Current  status  of  case 

-  Awaiting  pre-trial  conference 

-  Awaiting  trial 

-  Other 

•  Date  and  nature  of  next  scheduled  event 

•  Lawyers’  estimates  concerning  trial  length,  if  tried 

3.15  Once  a  basic  inventory  has  been  completed,  it  should  be  possible  to  make  rough 
projections— based  in  large  part  upon  experience  with  case  types  and  familiarity  with  the 
lawyers— about  what  steps  will  be  necessary  to  substantially  eliminate  the  backlog.  For 
example,  assume  that  the  inventory  shows  that  there  are  500  cases  listed  for  civil  jury  trial. 

On  the  basis  of  past  experience,  projections  can  be  made  concerning  the  number  of  cases  that 
will  actually  go  to  trial,  the  number  of  cases  in  which  a  pre-trial  conference  will  be  needed, 
and  the  amount  of  time  required  for  each.  For  example,  it  might  be  assumed  that  a  maximum 
of  10  percent  of  the  500  cases  listed  for  civil  jury  trial  would  actually  be  tried,  with  an 
average  trial  length  of  3  days.  That  would  mean  that  150  judge-days  would  be  needed  for 
trials.  Other  projections  might  show  that  pre-trial  conferences  would  be  required  in  60 
percent  of  the  cases,  with  an  average  length  of  30  minutes.  Assuming  that  a  judge  could 
conduct  10  conferences  per  day,  on  average,  that  would  mean  30  judge-days  would  be 
required  for  pre-trial  conferences.  (In  fact,  it  is  likely  that  the  trial  rate  would  be  substantially 
less  than  10  percent.  In  the  District  Court  for  South  Australia,  which  recently  completed  a 
highly  successful  old  case  backlog  reduction  initiative,  the  trial  rate-for  cases  listed  for  trial- 
proved  to  be  less  than  5  percent.) 

3.16  When  a  backlog  reduction  program  gets  underway,  it  will  be  important  to  have 
monthly  or  even  weekly  reports  that  show  progress  toward  the  goals  that  have  been  set  and 
can  be  helpful  in  identifying  potential  problems.  For  example,  if  elimination  of  the  backlog 
of  civil  jury  cases  listed  for  trial  prior  to  1991  is  one  of  the  program’s  top  priorities,  weekly 
or  monthly  reports  could  be  designed  to  show  the  following: 


•  Number  on  trial  list  at  start  of  program 

•  Number  disposed  in  previous  months 

•  Number  disposed  this  month 

-  Settled  at  or  before  pre-trial  conference 

-  Settled  after  conference 

-  Trial  to  judgment 

-  Other  (specify) 

•  Total  number  of  trials  since  start  of  program 

•  Number  pending  at  end  of  month,  by  year  listed  for  trial 

-  Pre-1989 

-  1990 

-  1991 

•  Number  set  for  trial  on  specific  dates  or  week 

•  Number  of  remaining  cases 
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Similar  reports,  containing  whatever  other  or  additional  information  the  program’s  managers 
feel  would  be  useful,  can  be  developed  for  all  of  the  subgroups  of  cases  in  the  overall 
caseload  of  the  backlog  reduction  program.  In  addition  to  the  monthly  statistical  reports, 
charts  showing  trend  lines  should  be  developed  to  show  month-by-month  progress  in 
eliminating  the  backlog. 

Communication/Consultation 

3.17  In  developing  and  implementing  backlog  reduction  plans,  ongoing  communications 
with  the  lawyers  involved  in  the  cases  will  be  of  great  importance.  The  process  of 
eliminating  the  backlog  involves  the  disposal  of  a  large  number  of  cases  over  a  short  period 
of  time,  and  this  will  necessarily  put  considerable  pressure  on  lawyers  and  law  firms  that 
have  busy  litigation  practices.  It  will  be  important  to  involve  them  in  the  backlog  reduction 
program,  devise  ways  of  obtaining  feedback  on  their  experiences  with  respect  to  program 
implementation,  and  make  modifications  in  the  plans  if  necessary.  The  committee  structures 
that  exist  in  each  of  the  three  pilot  sites  provide  a  logical  basis  for  initiating  such 
consultation. 

3.18  Once  the  dimensions  of  the  backlog  problem  become  clear  and  are  communicated  to 
bar  leaders,  it  is  possible  that  they  may  find  ways  to  assist  in  eliminating  it.  Approaches  that 
call  for  active  involvement  of  the  bar  include  the  following: 

•  Voluntary  review  of  case  files  by  lawyers  and  law  firms  with  a  large  number  of 
pending  cases,  to  identify  those  that  could  be  settled  or  otherwise  resolved  quickly— 
possibly  without  any  need  for  further  court  proceedings. 

•  Participation  in  a  "settlement  week"  or  other  special  program  involving  experienced 
lawyers  serving,  pro  bono,  as  mediators  or  case  evaluators  for  blocks  of  cases,  under 
the  supervision  of  a  judge. 

•  Cooperation  with  adversaries  in  completing  pre-trial  orders  focused  on  preparing 
cases  for  trial. 

Operational  Procedures 

3.19  Operational  procedures  for  a  backlog  reduction  program  should  be  devised  by 
practitioners— judges,  administrators,  and  lawyers— in  each  site,  working  within  the  framework 
of  Ontario  statutes  and  rules  and  in  close  cooperation  with  the  Regional  Senior  Judge  and 
senior  administrators.  In  planning  and  implementing  a  program,  it  is  useful  to  keep  in  mind  a 
well-worn  aphorism  that  holds  true  in  all  common  law  countries:  the  best  and  surest  route  to 
settlement  of  a  case  is  to  ensure  that  the  lawyers  are  prepared  and  that  a  judge  and  a 
courtroom  are  available. 

3.20  The  lawyers  in  the  pilot  sites  with  whom  I  discussed  the  problem  of  the  backlog 
were  skeptical  of  the  value  of  a  traditional  "blitz,"  noting  that  such  blitzes  had  in  the  past 
failed  to  really  eliminate  backlogs  but  invariably  put  a  lot  of  pressure  on  lawyers  to  do  a  great 
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deal  of  work  in  a  very  compressed  time  period.  They  were,  however,  receptive  to  the  idea  of 
a  carefully  planned  backlog  elimination  program.  A  number  of  them  also  indicated  interest  in 
the  concept  of  a  "trial  management  conference"  as  a  component  of  such  a  program.  The  trial 
management  conference,  which  has  been  coming  into  more  extensive  use  in  the  United  States 
in  recent  years,  is  distinguished  from  other  forms  of  pre-trial  conferences  by  its  focus  on 
preparation  for  trial  rather  than  on  exploration  of  settlement  possibilities.  The  theory  and 
operational  procedures  for  a  trial  management  conference  are  outlined  in  articles  in  the  Fall 
1990  issue  of  The  Judges  Journal,  and  are  incorporated  in  the  Trial  Management  Standards 
adopted  by  the  American  Bar  Association  in  February  1992.  In  a  civil  or  family  law  case,  a 
trial  management  conference  would  be  held  7-14  days  prior  to  the  scheduled  trial  date,  would 
be  presided  over  by  the  trial  judge  (if  permitted  by  statute  or  rule)  or  by  another  judge,  and 
would  focus  on  developing  a  plan  for  conducting  an  effective  trial  focused  on  issues 
genuinely  in  dispute.  Counsel  would  be  expected  to  meet  and  agree  upon  a  joint  pre-trial 
memorandum  prior  to  the  trial  management  conference.  Matters  to  be  covered  at  the 
conference  include  the  following: 

•  Confirmation  that  exhibits  have  been  appropriately  marked  and  reviewed  by  trial 
counsel;  admissions  concerning  authenticity,  admissibility,  and  methods  of 
presentation; 

•  Final  determination  of  what  issues  of  law  and  fact  are  genuinely  in  dispute; 

•  Review  of  witness  lists  and  witness  scheduling,  to  ensure  continuity  in  trial  and  avoid 
spending  trial  time  on  repetitious  or  irrelevant  testimony; 

•  Review  of  the  time  to  be  required  for  the  trial  and  for  specific  segments  of  it; 
establishment  of  time  limits,  when  appropriate; 

•  Review  of  all  pending  motions  that  do  not  involve  testimony;  identification  and 
disposition,  where  possible,  of  motions  in  limine; 

•  Identification  and  resolution  of  other  special  problems  (e.g.,  need  for  interepreters, 
use  of  special  equipment  in  the  courtroom,  possible  need  for  special  courtroom 
security). 

3.21  Once  a  serious  effort  is  mounted  to  eliminate  the  backlog  in  a  comprehensive  and 
sustained  fashion,  it  is  likely  that  the  pending  caseload  can  be  reduced  dramatically.  The 
experience  in  other  jurisdictions  has  been  that  many  of  the  "pending"  cases  have  already  been 
settled  or  abandoned,  and  that  many  others  will  be  resolved  by  the  lawyers  at  or  before  a  pre¬ 
trial  conference  or  trial  management  conference.  It  is  vitally  important,  however,  for  the 
court  to  be  in  a  position  to  provide  a  trial— and  do  so  promptly--for  those  that  are  still  alive 
and  not  readily  amenable  to  settlement.  The  prospect  of  a  trial  in  the  near  future  will  lead  to 
settlement  in  many  cases,  but  when  it  does  not  a  trial  will  be  necessary.  The  court  will  lose 
credibility  with  the  lawyers  if  the  trial  cannot  be  held  when  scheduled. 
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B.  Pilot  Project  Goals:  The  Need  For  Clarification  and  Priorities 

3.22  In  reviewing  written  materials  on  the  pilot  projects  and  in  discussing  the  projects 
with  bar  members,  court  administrators,  and  judges  at  the  pilot  sites,  I  found  a  considerable 
range  of  views  regarding  the  goals  of  the  pilot  projects.  Though  sometimes  phrased  in 
slightly  different  ways,  the  most  commonly  mentioned  goals  were  the  following: 

•  Reasonably  expeditious  resolution  of  cases 

•  Establishment  of  (and  adherence  to)  reasonable  time  frames  for  movement  of  cases 
through  stages  of  litigation 

•  Adequate  and  timely  production  of  documents 

•  Expeditious  resolution  of  pre-trial  issues 

•  Early  and  fair  settlement  of  cases  in  which  settlement  is  possible 

•  Reduced  costs  for  litigants  and  lawyers 

•  Predictability/consistency  in  system  operation,  particularly  in  providing  trial  date 
certainty 

•  Focused  trials,  of  shorter  duration  than  is  common  under  existing  practice 

3.23  In  actual  practice,  considerably  more  emphasis  has  been  placed  upon  some  of  these 
goals  than  on  others.  One  reason  for  this  is  that  the  case  management  rules  developed  for 
each  site  have  had  a  significant  influence  on  practice,  and  the  rules  are  designed  to  achieve 
only  some  of  the  goals.  They  deal  with  the  processing  of  individual  cases,  are  directed 
primarily  to  lawyers,  and  focus  principally  on  actions  that  must  be  taken  in  the  initial  stages 
of  litigation.  For  example,  each  set  of  rules  has  established  specific  time  frames  for 
completion  of  the  stages  of  litigation,  but  none  of  them  deal  with  operational  procedures 
aimed  at  achieving  true  firm  trial  dates.  The  management  information  systems,  which  track 
the  rules,  reinforce  the  emphasis  on  time  frames  in  the  early  stages  of  litigation  (through  the 
close  of  pleadings),  but  provide  little  information  with  respect  to  the  scheduling  of  pre-trial 
conferences  and  trials. 

3.24  Perhaps  because  so  much  attention  has  been  given  to  the  rules  and  to  their  impact 
on  lawyers’  practices  during  the  early  stages  of  litigation,  relatively  little  attention  has  been 
given  to  the  operation  of  the  systems  from  the  point  at  which  the  pleadings  are  closed  until 
the  disposition  of  the  case  by  judgment,  settlement,  or  other  means.  To  be  sure,  there  are 
some  case  management  rules  affecting  lawyers’  practices  during  the  post-pleading  stages  (for 
example,  requirements  that  briefs  be  served  and  filed  in  advance  of  the  pre-trial  conference), 
but  during  these  stages  key  decisions  are  being  made  by  judges  and  administrators  as  well  as 
by  lawyers.  The  rules  provide  little  guidance  to  judges  and  administrators  with  respect  to 
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management  of  the  overall  caseload,  and  this  is  a  significant  gap.  There  is  a  clear  need  to 
focus  greater  attention  on  system  goals,  policies,  and  procedures. 

3.25  Solving  the  problem  of  lack  of  clarity  about  project  goals  and  the  closely  related 
problem  of  relative  priority  among  goals  is  much  more  than  an  academic  exercise.  Clarity 
about  goals  and  priorities  gives  guidance  to  judges,  administrators,  and  lawyers  in  handling 
individual  cases.  For  those  with  leadership  roles  and  management  responsibilities,  clarity 
about  goals  and  priorities  is  essential  to  provide  guidance  with  respect  to  system  organization 
and  operation.  Clarity  in  these  areas  is  also  vitally  important  for  purposes  of  designing 
management  information  systems  and  evaluating  the  pilot  projects.  Information  systems 
should,  among  other  things,  produce  reports  about  system  operations  that  enable  program 
managers  and  others  to  assess  performance  in  relation  to  goals.  If  the  goals  are  unclear,  it  is 
not  likely  that  useful  information  will  be  produced  on  all  relevant  aspects  of  system  operation. 

3.26  In  my  view,  the  problems  of  goal  clarification  and  priority-setting  are  ones  that 
should  be  addressed  both  at  the  pilot  sites  and  on  a  province-wide  basis,  with  the  involvement 
of  representatives  of  all  the  stakeholder  groups.  With  the  problem  of  the  backlog  and  the 
desirability  of  predictability  in  scheduling  now  clearly  on  the  table,  it  would  be  useful  to  take 
a  fresh  look  at  what  is  sought  to  be  accomplished  through  the  pilot  projects. 

3.27  If,  in  the  course  of  such  a  re-assessment  of  project  goals  and  priorities,  it  is 
determined  that  the  goals  of  providing  firm  trial  dates  and  ensuring  that  trials  are  provided 
within  the  time  frames  contemplated  by  the  rules  are  high  priorities,  then  attention  should  be 
given  to  how  to  achieve  these  goals.  As  discussed  above,  elimination  of  the  backlog  must  be 
an  essential  part  of  a  strategy  aimed  at  introducing  predictability  into  trial  scheduling.  Both 
in  planning  a  backlog  elimination  program  and  in  designing  an  effective  system  for  on-going 
operation  of  a  trial  scheduling  system,  judicial  leadership,  bar  involvement,  and  administrative 
support  (including  provision  of  timely  and  relevant  information)  will  be  critically  important. 

3.28  I  do  not  believe  that  the  focus  of  operational  efforts  to  give  greater  attention  to 
goals  of  trial  date  certainty  and  provision  of  trials  within  the  time  periods  established  by  the 
rules  should  be  on  revision  of  the  existing  rules.  Rather,  it  should  be  on  other  aspects  of  a 
system  of  caseflow  management,  including  development  of  administrative  policies  and 
operational  procedures  that  can  help  guide  judicial  leaders  and  senior  administrators  in  the 
management  of  overall  civil  and  family  law  caseloads.  In  this  connection,  development  of 
specific  system  goals— i.e.,  goals  sought  to  be  achieved  through  effective  management  of  the 
overall  caseload— can  be  very  valuable.  Consideration  might  be  given  to  setting  goals  in  at 
least  the  following  areas: 

•  Size  of  the  pending  caseload,  perhaps  divided  by  relevant  case  categories  (ideally, 
this  caseload  size  would  reflect  a  target  figure  set  as  the  goal  for  a  backlog 
elimination  program-i.e.,  a  "manageable  caseload"). 

•  Age  of  pending  caseload,  correlated  with  time  frames  established  by  the  rules  (e.g., 
no  standard  track  case  pending  more  than  x  months;  no  family  law  case  pending  more 
than  y  months). 
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•  Trial  scheduling  effectiveness  (e.g.,  at  least  75%  of  cases  set  for  trial  begin  trial  on 
the  scheduled  date;  no  more  than  20%  of  cases  scheduled  for  trial  "collapse"  because 
of  a  settlement  or  adjournment  less  than  three  days  before  trial;  no  more  than  5 
percent  of  cases  scheduled  for  trial  are  adjourned  because  no  judge  is  available). 

•  Age  of  cases  at  disposition  (which,  after  elimination  of  the  backlog,  should  correlate 
with— and,  optimally,  be  substantially  less  than— the  maximum  time  periods  set  for 
completion  of  cases  on  specific  tracks). 

C.  Information  Storage,  Retrieval,  Dissemination,  and  Use 

3.29  One  of  the  principal  problems  currently  facing  the  pilot  projects  is  the  lack  of 
timely  and  reliable  management  information.  Information  about  the  caseload  as  a  whole  is 
needed  for  at  least  six  main  purposes: 

•  Providing  a  record  of  what  has  happened  in  each  case,  including  documents  filed, 
events  scheduled  and  held,  and  actions  and  decisions  of  the  court; 

•  Assisting  with  scheduling  and  decision-making  in  individual  cases: 

•  Monitoring  compliance  with  court  rules  and  orders  (in  individual  cases)  and  progress 
toward  achievement  of  goals  (with  respect  to  the  caseload  as  a  whole  or  descrete 
segments  of  it); 

•  Identifying  operational  problems  that  need  to  be  addressed; 

•  Evaluating  the  effectiveness  of  the  pilot  projects: 

-  in  relation  to  the  goals  that  have  been  set 

-  in  relation  to  the  traditional  systems;  and 

•  Planning  for  resource  needs  and  resource  allocation  in  the  future. 

3.30  Prior  to  the  inception  of  the  pilot  projects,  information  storage  and  retrieval  in  the 
participating  courts  was  completely  or  almost  completely  manual.  That  situation  has  now 
changed  dramatically.  As  noted  previously,  the  introduction  of  automation  has  gone  very 
well  in  all  of  the  pilot  sites,  and  the  court’s  basic  record-keeping  systems  are  now 
substantially  automated.  However,  not  all  information  relevant  for  case  management— either 
for  individual  cases  or  for  overall  system  operation— is  on  the  computer,  and  the  information 
that  is  stored  on  the  computer  is  not  always  retrievable  in  a  form  that  is  useful  for  specific 
purposes. 

3.31  The  Sustain  software  in  use  in  all  of  the  pilot  sites  except  for  the  Provincial 
Division  court  in  Toronto  is  criticized  by  court  users  at  the  sites  on  a  number  of  grounds. 
Complaints  about  it  include  the  following: 
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•  It  can  only  track  one  defendant  at  a  time,  and  is  thus  of  limited  utility  in  monitoring 
case  progress  and  issuing  necessary  notices  in  cases  involving  multiple  defendants. 

•  It  has  little  flexibility  in  scheduling  events  for  specific  dates  and  times,  which  means 
that  an  unnecessarily  large  number  of  cases  are  set  for  the  same  times. 

•  It  is  of  little  or  no  assistance  in  scheduling  cases  for  pre-trial  conferences  and  trials. 

•  It  is  difficult  to  obtain  overview  reports  that  are  useful  for  purposes  of  problem 
identification  and  management  of  the  overall  caseload. 

•  The  license  fees  for  use  of  the  software  are  high. 

•  Because  it  is  copyrighted,  and  because  the  vendor  has  not  provided  consistently 
strong  support,  it  has  been  difficult  to  make  programming  changes  to  support  needs 
identified  during  implementation  of  the  pilot  projects. 

332  The  Sustain  system  is  basically  designed  as  a  record-keeping  and  noticing  system, 
primarily  for  use  in  a  registry  or  clerk’s  office.  Conversations  with  trial  coordinators  and 
others  involved  in  scheduling  pre-trial  conferences  and  trials  indicate  that  they  make  little  or 
no  use  of  information  stored  on  the  computer.  Their  work,  so  far,  has  continued  to  be  done 
using  the  same  manual  systems  that  they  used  prior  to  the  introduction  of  the  pilot  project. 
Particularly  if  decisions  are  made  to  undertake  a  comprehensive  backlog  elimination  program, 
it  seems  essential  to  explore  ways  to  use  computer  capabilities  in  support  of  such  a  program. 
For  example,  computers  could  be  used  to  categorize  trial-ready  cases,  establish  scheduling 
priorities,  issue  notices  of  pre-trial  conferences  and  trials,  and  provide  management 
information  that  can  be  used  by  those  in  charge  of  the  backlog  elimination  program  to 
identify  problems  and  monitor  progress. 

3.33  The  need  for  management  information  to  help  plan  and  implement  a  backlog 
reduction  program  can  be  used  as  an  opportunity  to  enhance  the  information  systems  currently 
in  use,  especially  their  capacity  to  produce  reports  that  are  useful  for  caseload  management 
purposes.  In  this  connection  it  should  be  noted  that  some  very  useful  reports,  most  notably 
those  providing  information  on  pending  caseloads  (both  overall  and  cases  listed  for  trial)  are 
already  being  produced  by  the  Ministry.  To  supplement  the  reports  now  regularly  prepared,  it 
would  be  useful  for  those  in  charge  of  caseload  management  in  the  pilot  courts  to  have  at 
least  the  following  information  reports  on  a  regular  basis  (at  least  monthly): 

(a)  Open  Case  List.  This  report  would  list  all  pending  cases,  in  chronological  order  of 
commencement  or  of  listing  for  trial,  oldest  at  the  top  of  the  list.  The  list  would  be 
organized  by  category  of  case  (e.g.,  motor  vehicle-jury,  motor  vehicle  non-jury,  etc.), 
and  would  briefly  indicate  the  status  of  the  case.  Ideally,  it  would  also  include  other 
key  items  of  information  about  the  case,  including  those  noted  in  paragraph  3.14 
supra.  The  open  case  list  is  essentially  a  regularly  updated  inventory  of  the  court’s 
pending  business,  organized  in  a  fashion  that  makes  it  a  useful  tool  for  court  leaders 
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to  use  in  identifying  problem  cases  and  setting  priorities  for  court  action  aimed  at 
resolution  of  particular  categories  of  cases. 

(b)  Information  on  Results  in  Cases  Scheduled  for  Pre-trial  Conferences  atul  Trials : 
This  report  (which  might  be  divided  into  two  reports,  one  for  pre-trial  conferences 
and  one  for  trials)  would  summarize  the  results  of  scheduled  pre-trial  conferences  and 
trials.  The  purposes  of  the  report  would  be  to  (1)  focus  attention  on  the  effectiveness 
of  court  operations  in  these  stages  of  the  litigation  process;  and  (2)  measure  success 
in  meeting  the  putative  goal  of  providing  trial  date  certainty.  The  report  would 
include  information  on: 

•  Number  of  scheduled  pre-trial  conferences/trials 

•  Number  of  conferences/trials  commenced  on  scheduled  date 

•  Number  of  cases  that  settled  before  the  scheduled  date 

•  Number  of  cases  in  which  conferences/trial  are  adjourned  at  request  of 
party/parties 

•  Number  of  cases  in  which  conferences/trials  are  adjourned  because  the  court 
cannot  reach  the  case 

•  Number  of  cases  with  other  results  on  scheduled  date  (specify  results) 

(c)  Trend  data.  For  the  types  of  data  listed  above,  as  well  as  for  data  on  pending 
caseloads  for  which  monthly  reports  are  currently  prepared,  trend  lines  should  be 
charted.  Analysis  of  trends  over  time  can  be  especially  helpful  in  assessing  success 
in  reducing  pending  caseloads,  eliminating  older  cases  from  the  inventory,  achieving 
trial  date  certainty,  etc. 

3.34  In  addition  to  producing  key  management  information  reports,  it  will  also  be 
important  to  develop  systems  for  using  the  information  effectively.  One  of  the  problems  in 
many  U.S.  courts  is  that  basic  management  information  is  available  but  is  simply  not  used  to 
diagnose  caseflow  management  problems  and  devise  solutions.  It  is  important  for  system 
leaders— certainly  those  in  leadership  positions  in  the  judiciary  and  in  court  administration, 
and  probably  those  in  the  bar,  too— to  be  able  to  understand  the  significance  of  quantitative 
information  contained  in  computer-generated  reports.  Good  analysis  of  quantitative  data,  by 
staff  members  who  are  knowledgeable  about  overall  court  operations  and  can  focus  attention 
on  significant  trends  or  developments,  can  be  enormously  valuable  in  making  quantitative 
information  meaningful.  In  Ontario,  the  "Red  Alert"  system,  developed  after  the  Askov 
decision  to  help  identify  criminal  cases  that  were  in  danger  of  exceeding  case  processing  time 
deadlines,  is  a  good  example  of  how  computer-generated  information  can  be  used  to  help 
achieve  system  goals.  It  should  be  standard  practice  for  court  staff  members  to  flag 
"problem"  cases  and  to  prepare  policy-oriented  explanatory  and  analytic  cover  memos  to 
accompany  a  few  key  reports-mainly  those  that  provide  information  on  progress  toward 
achievement  of  project  goals  and  can  help  identify  problems  or  obstacles.  The  memos  and 
reports  can  then  be  circulated  to  judges,  senior  administrative  staff  members,  and  members  of 
any  steering  committee. 
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D.  Meshing  Circuitry  and  Case  Management 

3.35  Some  of  the  judges  and  other  practitioners  with  whom  I  discussed  the  pilot  projects 
questioned  whether  case  management  could  be  made  to  work  in  a  system  in  which— as  in 
Sault  Ste.  Marie  and  Windsor— the  local  courts  operate  within  a  large  geographic  region  and 
there  is  an  established  practice  of  circuitry.  They  cite  several  examples  of  ways  in  which  the 
operation  of  the  currently  existing  circuit  system  seem  to  impair  the  functioning  of  case 
management: 

•  Judges  who  are  based  at  the  pilot  courts  are  often  assigned  to  sit  in  other 
locations.  When  they  are  away  from  their  home  courts,  case  files  are  inaccessible. 
It  is  difficult  for  them  to  be  actively  involved  in  case  management  and  available 
to  consider  and  rule  on  motions,  conduct  case  conferences,  and  perform  other  case 
management  functions.  The  more  extensive  the  circuitry  demands,  the  greater  the 
difficulty  in  handling  case  management  duties. 

•  Judges  from  other  areas  who  are  assigned  to  sit  in  the  pilot  project  courts  have 
little  or  no  familiarity  with  the  case  management  rules  or  the  underlying  concepts 
and  principles.  This  is  not  a  problem  if  they  are  sitting  solely  as  trial  judges,  but 
can  be  a  major  complicating  factor  when  they  sit  as  rota  judges  with  responsibility 
for  ruling  on  a  wide  range  of  applications. 

•  The  circuit  system,  coupled  with  rotation  of  assignments  (e.g.,  civil  trial  week, 
criminal  trial  week,  rota  week)  leaves  little  time  for  exercising  case  management 
duties  and  responsibilities.  Much  of  the  potential  for  judicial  supervision  of  case 
progress  is  lost  because  it  is  not  feasible  for  a  single  judge  to  maintain  continuous 
responsibility  for  progress  in  individual  cases. 

3.36  Although  the  Toronto  judges  do  not  face  the  same  issues  of  circuitry,  the  practice  of 
rotating  assignments  to  different  branches  of  the  court  poses  problems  that  are  somewhat 
similar.  Indeed,  one  of  the  questions  about  the  Toronto  project  that  appears  to  be  unresolved 
as  of  this  writing  is  the  extent  to  which  General  Division  judges  who  have  been  assigned  to 
civil  and  family  cases  as  case  management  judges,  at  the  time  the  case  was  filed,  will  "keep" 
those  cases  if  they  are  assigned  to  a  different  branch  of  the  court.  If  they  keep  them  after 
moving  to  their  new  assignments,  how  will  they  find  the  time  to  exercise  their  case 
management  responsibilities.  If  they  do  not,  how  and  to  whom  will  their  cases  be  reassigned? 

3.37  My  own  view  is  that  none  of  these  problems  are  insurmountable  and  that  the 
operations  of  case  management  and  the  circuit  system  can  be  shaped  to  mesh  with  each  other. 
To  do  so,  however,  will  require  focusing  on  the  goals  that  are  sought  to  be  achieved  by  both 
circuitry  and  case  management,  ascertaining  possible  areas  of  conflict  or  inconsistency,  and 
seeking  resolution  of  differences.  When  the  goals  are  clear,  it  should  be  possible  to  plan 
judge  assignments  and  caseload  management  approaches  that  complement  and  reinforce  each 
other. 
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3.38  One  pre-requisite  for  effective  resolution  of  these  issues  is  broadly  shared 
recognition  of  the  fact  that  the  pilot  projects  do  not  operate  in  isolation  from  the  larger 
systems  of  which  they  are  a  part.  The  Regional  Senior  Judges  and  regional  administrators 
should  be  actively  involved  in  reviewing  the  operation  of  the  pilot  projects  and— of  particular 
importance  in  the  coming  months— in  the  planning  of  a  backlog  elimination  program.  Day-to- 
day  operation  of  a  caseload  management  system  should,  however,  be  a  locally-based 
responsibility;  it  cannot  easily  be  done  at  a  distance  if  there  is  any  significant  volume  of 
cases. 

3.39  In  considering  specific  ways  of  shaping  the  circuit  system  and  the  pilot  projects  so 
that  they  mesh  smoothly  with  each  other,  the  following  ideas  might  be  considered: 

a)  Ensure  that  available  and  relatively  inexpensive  technology  can  be  used  when 
feasible.  For  example,  case  management  judges  who  are  away  from  their  home 
courts  could  handle  case  conferences  or  motions  by  fax  and/or  telephone 
conference  call.  If  computer-based  case  history  information  is  relevant  to  their 
decision,  it  could  be  accessed  by  modem. 

b)  Ensure  that  all  judges  assigned  to  handle  motions,  pre-trial  conferences,  and  other 
civil  and  family  matters  in  the  pilot  courts  are  thoroughly  familiar  with  the 
objectives  of  the  pilot  project,  the  basic  principles  of  case  management,  and  the 
case  management  rules  themselves.  Ideally,  judges  assigned  to  these  duties  should 
be  strongly  supportive  of  the  goals  and  concepts  of  case  management. 

c)  Consider  reducing  the  number  of  weeks  that  case  management  judges  are  assigned 
to  sit  in  locations  other  than  the  pilot  court.  More  continuous  assignment  of  these 
judges  to  the  pilot  courts  will  provide  stability  and  consistency  in  applying  the 
case  management  rules. 

d)  Develop  guidelines  for  local  case  scheduling  that  (i)  take  account  of  the  caseflow 
management  goals  and  priorities;  (ii)  give  senior  administrative  staff  substantial 
scope  for  scheduling  cases  within  these  guidelines;  and  (iii)  provide  for  a  "judge- 
in-charge"  to  supervise  scheduling  and  rule  on  requests  for  extensions,  working 
closely  with  senior  staff  and  within  the  guidelines  for  local  case  scheduling. 

e)  Ensure  that  there  is  regular  communication  and  consultation  between  local-level 
leaders  in  the  pilot  jurisdictions  and  the  Regional  Senior  Judge  and  regional 
administration  to  review  progress  and  resolve  problems.  Given  the  importance  of 
the  pilot  projects  as  vehicles  for  testing  the  feasibility  of  new  approaches  to 
managing  the  business  of  the  courts  in  Ontario,  consultation  between  regional  and 
local-level  leaders  is  critically  important. 

E.  Personnel  Needs 

3.40  When  a  jurisdiction  embarks  upon  a  caseflow  management  improvement  program, 
those  in  charge  of  the  program  almost  invariably  identify  personnel  needs.  Some  of  these 


needs  (probably  most  of  them)  are  temporary-- additional  judges  and/or  administrataive  staff 
needed  to  help  implement  a  backlog  elimination  program  as  the  court  seeks  to  sharply 
increase  the  number  of  cases  that  it  brings  to  disposition  in  a  given  period  of  time.  Some 
personnel  needs  will,  however,  probably  be  permanent--mosl  likely,  staff  personnel  needed  to 
perform  functions  that  were  not  performed  under  the  former  system.  At  the  same  time,  of 
course,  some  functions  previously  performed--for  example,  typing  of  information  about  a  case 
in  several  different  places—are  no  longer  necessary  because  automation  enables  incremental 
building  of  files  and  easy  retrieval  of  case-specific  information. 

3.41  Thus,  while  there  will  be  new  personnel  needs,  there  should  also  be  some  long-term 
savings  in  personnel  costs  when  an  effective  caseflow  management  system  is  introduced. 
However,  the  needs  will  become  apparent  before  the  potential  for  savings,  because  the 
combination  of  the  existing  backlog  and  the  accelerated  pace  of  litigation  in  new  cases 
increases  the  overall  workload  of  both  staff  and  judges. 

3.42  Most  jurisdictions  that  undertake  a  backlog  program  find  that  some  temporary 
additional  judges  and  staff  members  are  necessary.  The  surest  way  to  catalyze  settlement  in 
pending  cases  is  for  the  court  to  demonstrate  that  it  has  the  capacity  to  try  cases.  Trial 
capacity  can  really  only  be  demonstrated  by  actually  providing  trials.  To  do  that,  courtrooms, 
judges,  and  staff  are  necessary.  The  court’s  capacity  to  catalyze  settlements  can  also  be 
enhanced  by  the  availability  of  alternative  dispute  resolution  mechanism— for  example,  panels 
of  lawyers  serving  as  arbitrators,  mediators,  or  case  evaluators— but  organizing  and 
administering  alternative  dispute  resolution  components  of  a  backlog  elimination  program  will 
undoubtedly  require  staff  support.  It  may  also  require  judicial  supervision. 

3.43  Obtaining  temporary  personnel  resources,  while  certainly  not  easy  or  simple  in  the 
current  economic  climate,  is  undoubtedly  easier  than  obtaining  permanent  increments  to  the 
complement  of  judges  or  administrative  staff.  For  purposes  of  a  backlog  elimination  program, 
consideration  should  be  given  to  two  potential  sources:  (1)  supernumerary  judges,  drawn 
from  throughout  the  province;  and  (2)  temporary  or  contract  employees  to  perform  staff 
functions.  Both  of  these  approaches  have  been  used  to  good  advantage  in  other  jurisdictions. 

3.44  In  Toronto,  where  the  judges  participating  in  the  pilot  program  have  become  more 
actively  involved  in  case  management  than  in  the  other  pilot  sites,  it  has  become  very 
apparent  that  additional  staff  support  is  necessary  to  help  handle  the  volume  of  motions, 
correspondence,  telephone  inquiries,  and  other  matters  for  which  staff  support  is  necessary  to 
help  handle  the  heavy  volume  of  business  that  goes  to  a  case  management  judge.  The  case 
management  judges  handle  a  wide  range  of  motions,  written  applications,  telephone  inquiries, 
motion  hearings,  case  conferences,  and  other  matters.  So  far,  they  have  had  to  do  all  of  this 
with  little  or  no  administrative  assistance.  Their  accessibility  and  responsiveness  appears  to 
be  producing  highly  positive  results  in  terms  of  early  and  less  costly  resolution  of  cases  (see 
Part  IV,  below),  but  it  seems  clear  that  many  of  them  find  themselves  performing  some  tasks 
that  could  be  done  at  much  less  cost  by  trainined  administrative  personnel.  The  American 
experience  indicates  that  the  type  of  "individual  calendar"  system  that  is  being  used  in  the 
Toronto  case  management  pilot  projects  can  have  very  good  payoff  in  terms  of  reducing 
motion  activity  and  prompting  early  resolution  of  cases,  but  it  requires  considerable  attention 
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to  detail  and  a  great  deal  of  out-of-court  time.  Staff  support— secretaries  or  other 
administrative  personnel  knowledgeable  about  the  use  of  computers  and  trained  to  assist  with 
case  management  functions— is  essential.  At  this  point,  it  is  far  too  early  to  tell  what  level  of 
staff  support  will  ultimately  be  necessary,  but  it  is  not  too  early  to  begin  learning  how  such 
support  personnel  can  best  be  utilized. 


IV.  ASSESSMENT  OF  THE  PILOT  PROJECTS’  EFFECTIVENESS 
AND  OPERATIONAL  CHARACTERISTICS 


A.  Success  in  Relation  to  Time  Standards  and  Other  Goals 

4.1  In  attempting  to  assess  the  effectiveness  of  the  pilot  projects  in  terms  of  their  success 
in  reducing  delay  and  meeting  the  time  standards  incorporated  in  the  rules,  it  is  important  to 
remember  that  in  order  to  be  meaningful  any  such  assessment  must  examine  results  over  a 
rather  lengthy  time  period.  Under  the  traditional  system,  civil  cases— especially  those  that  did 
not  result  in  a  default-have  typically  taken  a  long  time  to  reach  dispostion.  Data  collected  in 
1989  by  the  Ministry  of  the  Attorney  General  provides  ample  evidence  of  the  slowness  of  the 
traditional  process.  In  Toronto,  for  example,  31  percent  of  the  civil  cases  commenced  in  the 
Supreme  Court  during  the  January-November  period  of  1986  had  not  reached  disposition  by 
the  time  the  data  were  collected  in  September  1989.  In  Sault  Ste.  Marie,  the  figure  was  33 
percent;  in  Windsor  it  was  23  percent.  Of  the  total  of  501  Supreme  Court  cases  in  the  1986 
Toronto  sample,  only  two  had  been  disposed  of  by  judgment  after  trial  by  September  1989. 

4.2  Because  civil  cases  tend  to  move  slowly,  it  should  not  be  surprising  that,  at  this  point 
in  the  history  of  the  pilot  projects,  there  is  very  little  in  the  way  of  definitive  results  on  the 
projects’  effectiveness  in  reducing  delays  or  meeting  case  processing  time  standards.  There 
can  be  little  doubt,  however,  that  the  existing  backlogs  will  adversely  affect  the  time  to 
disposition  for  pilot  project  cases  that  survive  the  pleadings  stage,  because— unless  and  until 
the  backlog  is  eliminated— cases  subject  to  the  case  management  rules  will  be  "competing"  for 
trial  time  and  pre-trial  conference  time  with  all  of  the  other  cases  listed  for  trial.  Information 
on  other  possible  goals,  such  as  providing  trial  date  certainty  and  shortening  the  duration  of 
trials,  simply  isn’t  available  at  this  point  in  the  life  of  the  projects.  There  are,  however,  some 
encouraging  signs  from  preliminary  data  that  are  now  available  on  case  disposition  times  in 
Sault  Ste.  Marie  and  Windsor. 

Sault  Ste.  Marie 

4.3  In  the  summer  of  1992,  the  Ministry  undertook  a  special  data  collection  effort 
designed  to  provide  information  on  the  processing  of  cases  commenced  during  the  first  four 
months  of  the  pilot  projects  in  Sault  Ste.  Marie  and  Windsor.  As  Table  4-1  shows, 
approximately  68  percent  of  the  cases  commenced  in  the  Sault  during  the  September- 
December  1990  period  had  reached  disposition  by  August  1992.  Comparison  samples  taken 
from  cases  commenced  in  the  predecessor  courts  in  1986  show  that  after  a  period  of  3  Vi- 

4  Vi  years  only  about  67  percent  of  the  Supreme  Court  cases  and  77  percent  of  the  District 
Court  cases  had  reached  disposition.  For  the  disposed  cases,  the  times  to  disposition  were 
considerably  faster  for  the  cases  in  the  1990  sample  of  cases  subject  to  the  experimental  case 
management  rules  than  for  cases  in  either  of  the  1986  samples. 
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TABLE  4-1 


Comparison  of  Time  from  Filing  of  Statement  of  Claim  to 
Disposition  in  Sault  Ste.  Marie  Cases  Filed  in 
1986  v.  Cases  Filed  September-December  1990 


CL  of  Justice 

Gen  Division 

1990  Sample 

Supreme  Court 

1986  Sample 

District  Court 
1986  Sample 

Size  of  sample 

149 

79 

224 

Defended  Cases 

463% 

58% 

34% 

Case  Disposed  (N) 

101 

63 

176 

Percent  of  Sample 

Disposed 

67.8% 

67% 

77% 

Median  Time  to 

Disposition  (in  Days) 

99 

419 

173 

Mean  Time  to  Disposition 
(in  Days) 

192 

336 

245 

Defended  and  Disposed 

Cases  -Median  Time  to 
Disposition  (in  Days) 

321 

666 

530 

Defended  and  Disposed 

Cases  -Mean  Time  to 
Disposition  (in  Days) 

387 

489 

505 

•Note:  The  1986  samples  consisted  of  cases  filed  in  1986.  Data  collection  was  done  during  the  June-August  period  of  1990, 

which  means  that  cases  in  those  samples  would  have  had  between  Vh  and  4'/i  years  to  reach  disposition.  The  1990  sample  *■ 

consisted  of  cases  filed  during  the  September-December  1990  period.  Data  collection  for  this  sample  was  done  in  August  1992, 
which  means  that  cases  in  this  sample  would  have  had  between  20  months  and  two  years  to  reach  disposition. 

4.4  A  second  type  of  comparison  study  is  underway  using  samples  of  cases  filed  in  Sault 
Ste.  Marie  and  in  Peterborough,  cities  of  comparable  size,  during  the  September-December 
1990  period.  As  of  the  time  the  most  recent  data  collection  was  completed  in  August  1992, 

67.8  percent  of  the  cases  in  the  Sault  had  reached  disposition  compared  to  only  50.8  percent 
in  Peterborough,  where  the  court  is  operating  under  the  traditional  system  of  case  processing. 

Windsor 

4.5  Analysis  of  data  on  civil  cases  commenced  in  Windsor  during  the  first  four  months 
of  the  pilot  project  procedures  findings  very  similar  to  what  was  seen  in  Sault  Ste.  Marie.  As 
Table  4-2  shows,  approximately  74  percent  of  the  cases  commenced  during  this  period  had 
reached  disposition  by  August  1991— a  period  of  less  than  two  years.  Comparison  samples 
from  cases  commenced  in  the  former  Supreme  Court  and  former  District  Court  in  1986  show 
that,  after  a  period  of  3  l/i  to  4 x/i  years,  about  77  percent  of  the  Supreme  Court  cases  and  87 
percent  of  the  District  Court  cases  had  reached  disposition.  As  in  Sault  Ste.  Marie,  the  times 
to  disposition  for  disposed  cases  were  much  faster  for  cases  in  the  1990  sample  of  cases  than 
for  cases  in  either  the  Supreme  Court  or  the  District  Court  samples  of  cases  commenced  in 
1986. 


( 
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TABLE  4-2 


Comparison  of  Time  from  Filing  of  Statement  of  Claim  to 
Disposition  in  Windsor  Cases  Filed  in  1986  v.  Cases  Filed 
September-December  1990 


Ct.  of  Justice 

Gen  Division 

1990  Sample 

Supreme  Court 

1986  Sample 

District  Court 
1986  Sample 

Size  of  Sample 

245 

247 

394 

Defended  Cases 

58% 

66% 

42% 

Cases  Disposed  (N) 

181 

191 

319 

Percent  of  Sample 

Disposed 

74% 

77% 

86.9% 

Median  Time  to 

Disposition  (in  days) 

157 

484 

256 

Mean  Time  to  Disposition 
(in  days) 

232 

546 

302 

Defended  and  Disposed 
Cases-Median  Time  to 
Disposition  (in  days) 

358 

632 

624 

Defended  and  Disposed 

352 

648 

542 

Cases-Mean  Time  to 
Disposition  (in  days) 

•Note:  The  1986  samples  consisted  of  cases  filed  in  1986.  Data  collection  was  done  during  the  June-August  period  of 
1990,  which  means  that  cases  in  those  samples  would  have  had  between  3'A  and  4‘A  years  to  reach  disposition.  The 
1990  sample  consisted  of  cases  filed  during  the  September-December  1990  period.  Data  collection  for  this  sample  was 
done  in  August  1992,  which  means  that  cases  in  this  sample  would  have  had  between  20  months  and  two  years  to 
reach  disposition. 

4.6  Comparison  of  samples  of  cases  commenced  during  the  September-December  1990 
period  in  Windsor  and  in  Barrie,  cities  of  similar  size,  show  markedly  faster  resolution  of 
cases  in  Windsor.  As  of  August  1992,  74  percent  of  the  Windsor  cases  had  reached 
disposition,  compared  to  only  50.3  percent  in  Barrie. 

Caveats  About  the  Quantitative  Data 

4.7  The  sorts  of  comparisons  made  in  paragraphs  4. 3-4. 6  should  be  viewed  with 
considerable  caution.  The  data  are  fragmentary,  and  the  samples  being  compared  may  not  be 
truly  alike  on  some  relevant  dimensions.  However,  despite  the  methodological  problems,  the 
figures  should  be  regarded  as  encouraging.  They  indicate  that,  at  least  with  respect  to  cases 
commenced  during  the  first  four  months  of  these  two  pilot  projects,  a  relatively  high 
percentage  reached  disposition  much  more  expeditiously  than  they  would  have  (a)  under  the 
systems  formerly  in  place  at  the  two  sites;  or  (b)  under  the  current  systems  operating  in  the 
similar-sized  cities  of  Peterborough  and  Barrie. 

4.8  The  data  discussed  in  paragraphs  4. 3-4. 6  do  not,  of  course,  reveal  anything  about  the 
time  that  will  be  required  to  complete  cases  in  the  samples  that  were  still  active  as  of  the 
time  the  data  collection  was  done  in  the  summer  of  1992,  nor  do  they  provide  information 
about  cases  commenced  in  1991  and  1992.  Much  more  data  analysis,  focused  both  on  post- 
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August  1992  developments  in  the  same  cohort  of  1990  cases  (and  perhaps  also  in  the  cohorts 
of  1986  cases)  and  on  samples  from  cases  commenced  subsequently,  can  and  should  be  done 
in  order  to  provide  a  foundation  for  assessing  the  effectiveness  of  the  pilot  projects  in 
Windsor  and  the  Sault. 

B.  What  is  Working  Well 

4.9  As  noted  in  paragraphs  2.30-2.31,  excellent  progress  has  been  made  in  getting  the 
pilot  projects  off  the  ground  and  operating.  Five  aspects  of  the  pilot  projects  appear  to  be 
strong  positive  factors  at  each  site:  (1)  the  computerization  of  record-keeping  and  information 
retrieval  systems;  (2)  the  joint  planning  and  problem-solving  efforts  that  have  brought 
together  representatives  of  the  bar,  the  judiciary,  and  court  administration,  and  have  led  to 
substantially  improved  communications  concerning  court  management  problems  and  issues; 

(3)  the  emphasis  (in  each  set  of  rules)  on  lawyers’  prompt  completion  of  the  initial  stages  of 
litigation,  with  resultant  early  resolution  of  a  significantly  higher  percentage  of  cases  than 
under  traditional  practices;  (4)  the  general  thrust  toward  greater  involvement  of  the  court 
(either  the  judges  or  administrative  staff  or  both)  in  overall  system  operation  from  the  initial 
stages  of  litigation  onward;  and  (5)  the  knowledge  about  caseflow  management  theory  and 
practice  that  has  been  developed  by  the  persons  most  integrally  involved  in  the  actual 
operation  of  the  pilot  projects. 

Automation 

4.10  Although  the  Sustain  software  has  been  the  subject  of  extensive  criticism  by  users 
at  the  pilot  sites,  there  is  no  doubt  that  the  introduction  of  computers  has  been  a  highly 
positive  feature  of  each  of  the  pilot  projects.  Considerable  effort  was  devoted  to  staff  training 
as  automation  was  introduced  at  each  site,  and  that  effort  appears  to  have  paid  off  in 
generally  good  transitions  to  the  new  systems.  Data  entry  and  retrieval  is  easy  on  the  Sustain 
system,  and  it  works  well  for  many  day-to-day  court  functions  such  as  preparing  lists  of  cases 
and  sending  notices  to  counsel.  The  initial  experience  with  computers  has  "de-mystified" 
them  for  many  staff  members,  has  enabled  court  administrators  to  see  the  computer’s 
potential  for  reducing  repetitious  work,  and  has  provided  a  glimpse  of  how  it  can  be  used  for 
analysis  and  management  of  caseloads.  While  Sustain’s  shortcomings  have  often  been 
frustrating  (see  above,  paragraphs  3.31-3.32),  they  have  also  heightened  staff  members’ 
awareness  of  software  and  programming  needs  for  the  future. 

4.11  The  experience  with  automation  at  the  one  Provincial  Division  site— the  family  law 
centre  at  311  Jarvis  Street  in  Toronto-has  been  very  positive.  At  this  site,  a  custom-designed 
software  system  developed  by  staff  in  the  Ministry  of  the  Attorney  General  has  been  in  use 
since  the  inception  of  the  pilot  project.  Importantly,  the  person  principally  responsible  for 
developing  the  software  system  was  at  the  site  continually  from  the  time  the  system  was  first 
installed  (several  months  prior  to  project  start-up)  until  the  pilot  had  been  in  operation  for  ten 
months.  He  worked  closely  with  judges  and  staff  in  designing  the  system  and  was  able  to  do 
additional  programming  as  new  problems  arose  during  the  course  of  the  implementation. 
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4.12  On-site  (or  quickly  available)  programming  assistance  has  also  been  available  for 
the  General  Division  sites  in  Toronto  that  are  using  the  Sustain  software.  This  support  has 
clearly  been  helpful  in  solving  operational  problems  during  the  first  ten  months  of  the 
Toronto  pilot.  While  Sustain’s  copyright  restrictions  limit  the  extent  to  which  programming 
changes  can  be  made,  the  court  users  in  Toronto  seem  considerably  more  pleased  with  the 
programming  support  they  have  received  than  do  the  users  in  Sault  Ste.  Marie  and  Windsor. 

In  those  sites,  some  on-site  programming  assistance  was  available  during  the  installation  of 
the  system  and  the  first  few  months  of  pilot  project  implementation,  but  not  for  most  of  1991- 
92.  The  on-site  programming  support  has  clearly  been  a  positive  factor  in  Toronto,  and  is  a 
component  of  case  management  development  that  should  be  considered  as  plans  are  made  for 
the  future.  Once  basic  systems  have  been  fully  developed,  such  essentially  full-time  support 
will  not  be  necessary  at  each  site,  but  it  is  of  great  importance  when— as  in  the  pilot  projects— 
the  systems  are  in  an  early  stage  of  development  and  operational  changes  are  being  made 
frequently. 

Communications 

4.13  At  each  site,  there  has  been  extensive  involvement  of  the  three  main  sets  of 
"stakeholders"— the  bar,  the  judiciary,  and  the  administrative  staff— during  the  planning  stages 
and  during  the  implementation  process.  In  interviews  and  group  discussions,  members  of  all 
three  groups  stressed  the  importance  of  having— and  maintaining— a  broadly  inclusive  process 
for  identifying  and  addressing  problems.  One  characteristic  of  serious  efforts  to  improve 
caseflow  management  is  that  they  lead  to  examination  of  a  very  wide  range  of  structural 
arrangements  and  operational  procedures.  Problems  that  were  not  apparent  at  the  outset  of  a 
planning  process  become  more  visible  as  experience  is  gained  in  the  new  system.  As 
implementation  of  the  case  management  pilot  projects  has  unfolded  over  the  past  2-3  years, 
everyone  involved  in  the  planning  and  implementation  has  become  more  knowledgeable  about 
the  system,  more  aware  of  problem  areas,  and  generally  more  sensitive  to  the  interests  and 
needs  of  others  involved  in  the  process. 

4.14  The  value  of  having  institutional  mechanisms  for  discussing  operational  problems 
that  affect  the  stakeholder  groups  (and  the  public,  too)  has  been  amply  demonstrated  by  the 
pilot  projects.  Similar  joint  planning  mechanisms  should  be  established  at  any  site  that 
introduces  case  management  in  the  future.  Particular  note  should  be  made  of  the  decision  in 
Toronto  to  form  a  special  subcommittee  on  evaluation,  thus  enabling  committee  members  to 
focus  on  evaluation  issues  apart  from  operational  problems.  As  discussed  below  in  Chapter 
VI,  the  monitoring  and  evaluation  committees  in  Windsor  and  the  Sault  have  tended  to  focus 
their  attention  very  heavily  on  operational  issues,  as  they  have  arisen,  with  little  attention 
having  been  given  to  how  to  systematically  monitor  and  evaluate  system  performance.  The 
Toronto  approach,  which  provides  for  different  subcommittees  to  focus  on  these  two  different 
(though  closely  related  sets  of  problems)  should  help  ensure  that  monitoring  and  evaluation 
issues  receive  the  attention  that  they  should. 

4.15  In  addition  to  the  "system-level"  improvements  in  communications  at  all  of  the  pilot 
sites,  there  have  also  been  significant  improvements  in  communications  with  respect  to 
problems  and  issues  arising  in  individual  cases.  In  all  three  sites,  fax  machines  are  used  to 
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transmit  requests  for  extensions  of  time  and  other  "routine"  matters.  In  Toronto,  where  the 
case  management  rules  encourage  use  of  fax  machines  and  telephone  conferences  as  vehicles 
for  rapid  communications,  both  lawyers  and  case  management  judges  are  very  positive  about  ' 

the  use  of  these  mechanisms. 

4.16  One  problem  that  has  arisen  from  the  increased  use  of  faxes  and  telephone 
conferences  in  Toronto  is  that  some  communications— most  importantly,  judges’  rulings  on 
motions  and  other  applications—sometimes  do  not  get  recorded  in  the  case  file.  This  is  a 
problem  that  should  be  easy  to  resolve,  however,  by  establishing  appropriate  protocols  for 
filing  copies  of  requests  and  orders.  There  are  huge  advantages— in  terms  of  savings  of 
litigation  costs  and  elapsed  time— from  being  able  to  resolve  pre-trial  disputes  quickly,  without 
need  for  time-consuming  motions,  and  the  use  of  fax  machines  and  telephone  conferences  can 
greatly  facilitate  expeditious  resolution  of  these  matters. 

Lawyers’  Litigation  Practices 

4.17  One  clear  objective  of  all  of  the  pilot  projects  is  the  early  resolution  of  disputes  that 
can  be  resolved  without  a  trial  and  without  going  to  the  brink  of  trial.  While  each  set  of 
rules  is  somewhat  different,  every  set  is  designed  to  require  lawyers  to  do  much  more  in  the 
way  of  early  case  preparation.  Pleadings  are  to  be  served  and  filed  much  more  rapidly  than 
had  been  customary,  and  the  rules  provide  for  consequences  (including  dismissal)  for  non- 
compliance.  Although  extensions  of  time  are  commonly  granted  upon  request,  the  rules 
appear  to  be  having  a  positive  effect  on  the  pace  of  the  early  stages  of  civil  litigation  in  all  of 
the  pilot  sites.  In  many  cases,  this  has  meant  settlement  or  other  disposition  of  the  case  at  a 
much  earlier  point  than  under  the  traditional  system. 

4.18  Among  the  Toronto  judges  and  lawyers  involved  in  family  law,  there  seems  to  be 
general  consensus  that  case  management  leads  to  much  earlier  resolution  of  family  cases  in 
the  General  Division.  The  General  Division  case  management  judges  have  used  the  authority 
given  to  them  by  the  Toronto  rules  to  convene  case  conferences  at  an  early  stage  (often  at  the 
time  of  the  first  interim  motion  filed),  and  have  used  the  case  conference  as  an  opportunity  to 
look  at  the  whole  picture  from  the  outset  of  the  case.  The  initial  impression  of  both  judges 
and  lawyers  is  that  this  early  investment  of  time  facilitates  early  settlement  in  a  significant 
number  of  cases  and— by  focusing  attention  on  issues  genuinely  in  dispute— helps  speed  the 
discovery  process  and  reduces  the  number  of  interim  motions  in  cases  that  do  not  settle 
quickly.  Importantly,  the  case  management  judge  also  has  responsibility  for  all  motions  under 
the  Toronto  case  management  rules,  so  the  opportunity  for  lawyers  to  do  judge  shopping  is 
eliminated. 

4.19  The  impact  of  case  management  on  family  litigation  in  the  Provincial  Division  is 
less  clear.  The  judges  and  administrators  feel  that  the  new  system  works  well,  though  there  is 
room  for  improvement.  Among  the  lawyers,  there  is  a  sense  that  cases  generally  tended  to 
move  relatively  speedily  in  the  Provincial  Division  even  before  the  introduction  of  case 
management,  and  some  concern  that  the  case  management  rules  may  be  creating  unnecessary 
paperwork  in  some  cases.  One  major  difference  between  the  Provincial  and  General 
Divisions  is  that  unrepresented  litigants  are  involved  in  a  high  percentage  of  family  law  cases 
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in  the  Provincial  Division.  At  this  point,  it  is  especially  hard  to  gauge  the  extent  to  which  (or 
ways  in  which)  case  management  is  affecting  Provincial  Division  case  processing  in  cases 
involving  these  litigants. 

Early  Court  Involvement 

4.20  All  three  of  the  pilot  projects  are  structured  to  provide  for  early  court  involvement 
in  monitoring  the  progress  of  cases  and,  if  necessary,  taking  steps  to  expedite  the  litigation 
and/or  impose  sanctions  for  non-compliance  with  time  requirements.  However,  the  duties  of 
judges  and  administrators,  and  the  roles  they  play  in  early  case  management,  vary 
considerably  from  one  pilot  site  to  another.  In  Windsor,  for  example,  the  rules  provide  for 
active  early  case  management  by  the  judges  only  for  cases  on  the  complex  track.  All  other 
cases  in  Windsor  are  sought  to  be  managed  basically  by  operation  of  rule,  with  the  computer 
programmed  to  send  notices  to  lawyers  when  pleadings  or  other  documents  are  overdue.  In 
Toronto,  by  contrast,  the  judges  take  a  much  more  hands-on  approach,  often  using  their 
authority  to  convene  case  conferences  at  an  early  stage. 

4.21  While  there  are  pros  and  cons  to  each  approach,  both  the  Windsor  and  Toronto 
approaches  have  had  the  effect  of  giving  the  court  a  much  more  active  role  in  the  early  stages 
of  litigation.  Although  there  is  no  clear  cause  and  effect  relationship  at  this  point,  a  good 
working  hypothesis  is  that  the  early  court  involvement  is  a  factor  contributing  to  earlier 
resolution  of  cases.  With  more  cases  resolved  at  an  early  stage,  fewer  cases  are  left  to  be 
scheduled  for  pre-trials  and  trials. 

Practitioners ’  Knowledge  About  Case  Management  Concepts  and  Techniques 

4.22  Perhaps  the  single  most  positive  factor,  at  all  of  the  pilot  sites,  is  the  solid 
knowledge  about  case  management  concepts  and  techniques  that  has  been  developed  by 
judges,  court  staff  members,  and  bar  leaders  who  have  been  closely  involved  in  the  operation 
of  the  pilot  projects.  At  every  site,  there  are  very  competent  people  who  have  had  hands-on 
experience  trying  to  translate  abstract  theory  and  concepts  into  practical  operational 
procedures.  While  not  all  of  the  problems  have  been  resolved,  the  experience  they  have 
already  acquired  will  be  immensely  valuable  in  the  next  stages  of  implementation.  Equally 
important,  they  provide  a  pool  of  talented  and  experienced  persons  who  can  be  very  helpful  in 
the  planning  and  implementation  of  future  case  management  efforts  in  Ontario. 

C.  Areas  That  Warrant  Re-Examination 

4.23  Part  III,  above,  discussed  five  broad  problem  areas  that  affect  all  of  the  pilot 
projects.  This  section  focuses  more  narrowly  on  specific  aspects  of  one  or  two  of  the  pilot 
projects  that  I  think  may  warrant  re-examination— not  necessarily  during  the  remaining  life  of 
the  pilot,  but  certainly  if  the  project  were  to  be  extended  beyond  December  1992  or  if  case 
management  were  to  be  extended  elsewhere  in  the  province. 
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Policies  on  Extensions  of  Time 

4.24  One  of  the  early  problems  in  Sault  Ste.  Marie  and  Windsor  was  that,  because  of  the 
relatively  short  time  deadlines  for  completion  of  certain  events  (e.g.,  filing  of  statement  of 
claim  or  statement  of  defence),  lawyers  or  parties  were  receiving  notices  that  they  were  out  of 
compliance,  or  in  default,  or  even  that  a  case  had  been  dismissed.  Over  time,  both 
jurisdictions  seem  to  have  developed  practices  of  granting  requests  for  extension  of  time 
rather  routinely.  While  there  are  often  good  reasons  for  allowing  extension  of  time  at  the 
pleadings  stage,  this  is  an  area  that  warrants  further  scrutiny.  Flexibility  is  essential,  but 
indiscriminate  approval  of  extension  requests  will  ultimately  have  the  effect  of  making  the 
time  limits  in  the  rules  meaningless. 

4.25  At  a  minimum,  it  would  seem  desirable  to  develop  general  policies— to  be  applied 

uniformly— for  dealing  with  extension  requests.  Such  policies  might  appropriately  require  that 
the  requestor  give  reasons  why  the  extension  is  necessary  and  indicate  how  many  previous 
requests  have  been  made.  Ordinarily,  extensions  of  time  should  be  rather  short  (e.g.,  two 
weeks),  and  scrutiny  should  increase  when  previous  extensions  have  been  granted— even  if 

there  is  no  opposition  to  the  request.  The  use  of  fax  machines  and  telephone  conferences  in 
connection  with  extension  requests  seems  entirely  appropriate.  Judicial  approval  is  probably 
not  necessary  for  short  first-time  extensions  at  the  pleadings  stage,  but  is  probably  desirable 
for  repeat  requests  or  for  requests  for  unusually  long  extensions. 

Motions 

4.26  In  both  Sault  Ste.  Marie  and  Windsor,  motion  practice— which  can  have  enormous 
impact  on  the  cost  and  expeditiousness  of  litigation— appears  to  take  place  independently  of 
the  case  management  rules.  In  the  Sault,  although  a  case  management  judge  is  assigned  to  a 
proceeding  when  the  statement  of  claim  is  filed  and  is  supposed  to  be  "responsible  for  the 
management  and  general  supervision  of  the  proceedings,"  motions  are  generally  heard  and 
ruled  upon  by  whoever  is  the  duty  judge.  In  Windsor,  where  a  case  management  judge  is 
assigned  only  in  complex  cases,  motions  in  all  other  cases  will  go  before  whoever  is  the  duty 
judge.  During  the  final  two  years  of  the  pilot  projects,  the  duty  judge  in  both  Windsor  and 
the  Sault  has  often  been  a  judge  who  is  not  familiar  with  the  pilot  project  objectives  or  the 
case  management  rules.  It  appears  that,  not  infrequently,  rulings  on  motions  have  had  the 
effect  of  creating  case  schedules  that  are  inconsistent  with  the  case  management  rules. 

4.27  One  major  advantage  of  the  Toronto  pilot  project  is  that  all  motions  in  a  case  are 
routed  to  the  case  management  judge.  This  approach  increases  the  likelihood  of  consistent 
rulings  in  a  case.  It  may  also  reduce  the  number  of  motions  and  thus  reduce  costs  and  help 
expedite  the  litigation. 

4.28  As  plans  are  made  for  the  future,  motion  practice  is  an  area  that  should  receive 
attention.  In  the  U.  S.,  the  general  sense  is  that  the  individual  calendar  system  (akin  to  the 
Toronto  system)  tends  to  have  much  less  motion  practice  than  the  master  calendar  system, 
because  (a)  minor  disputes  can  be  resolved  quickly  by  the  judge  handling  the  case;  and  (b) 
there  is  no  opportunity  for  a  litigant  to  "judge  shop."  Even  in  a  master  calendar  or  circuit 
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system,  however,  it  is  possible  to  devise  ways  of  increasing  consistency  of  rulings  and 
minimizing  the  use  of  motions  for  purposes  of  judge  shopping.  One  approach  is  to  insure 
that  all  judges  assigned  to  handle  motions  are  familiar  with  the  case  management  rules  and 
project  objectives. 

Use  of  Alternative  Dispute  Resolution  Mechanisms 

4.29  The  Sault  Ste.  Marie  case  management  rules  are  the  only  ones  that  include  an 
explicit  reference  to  alternative  dispute  resolution  (ADR)  mechanisms,  and  my  sense  is  that 
such  mechanisms  are  not  widely  used  to  assist  in  the  resolution  of  cases  in  any  of  the  pilot 
sites.  However,  the  authority  given  to  the  case  management  judges  by  the  rules --especially  in 
Toronto  and  the  Sault— is  very  broad,  and  could  conceivably  be  read  to  encompass  authority 
to  direct  (or  at  least  strongly  encourage)  the  parties  to  use  arbitration,  mediation,  or  other 
ADR  techniques  when  appropriate.  As  planning  goes  forward,  it  may  be  useful  to  examine 
ways  in  which  ADR  can  be  used— with  the  cooperation  and  participation  of  the  bar— to  assist 
in  backlog  reduction  and  on-going  case  management.  It  should  be  remembered,  however,  that 
the  use  of  ADR  must  be  managed  by  the  courts;  if  ADR  is  to  be  helpful  in  managing 
caseloads,  time  standards  for  completion  of  ADR  processes  should  be  established  and  the 
operation  of  the  program  must  be  closely  monitored. 

Complexity 

4.30  One  of  the  objectives  of  case  management  is  to  streamline  and  simplify  the 
litigation  process.  Some  lawyers  feel,  however,  that  the  deadlines  and  time  schedules 
established  by  the  case  management  rules  have  introduced  unnecessary  complexity  into  the 
process  and  have  led  to  burdensome  paperwork  such  as  the  filing  of  motions  for  extensions  of 
time.  This  is  by  no  means  a  universal  view,  but  it  is  enough  of  a  recurrent  theme  to  warrant 
attention.  If  case  management  is  to  succeed,  some  relatively  early  deadlines  are  essential,  and 
there  should  be  some  consequences  if  the  deadlines  are  flagrantly  ignored.  It  seems  desirable 
to  consider  ways  of  keeping  the  process  simple  and  minimizing  the  number  of  notices  and 
orders,  without  undermining  basic  principles  of  case  management  or  compromising  the  goals 
of  the  pilot  project.  This  is  an  area  in  which  candid  three-way  discussions— involving  the  bar, 
the  judiciary,  and  court  administrators— should  be  especially  helpful  in  developing  viable 
solutions. 
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V.  AUTOMATION  NEEDS 


5.1  Automation  in  courts  is  an  area  in  which  there  is  a  long  history  of  heavy  investment 
and  limited  return,  in  the  U.  S.  and  elsewhere.  All  too  often,  computerized  systems  have 
simply  replaced  manual  systems  that  have  been  in  place  for  decades,  without  taking  account 
of  the  need  to  modernize  the  court’s  total  system  for  managing  cases.  In  Ontario,  the  fact 
that  the  court  system  is  relatively  late  in  coming  to  automation  may  be  an  advantage;  at  a 
minimum,  it  provides  an  opportunity  to  learn  from  the  mistakes  made  by  other  jurisdictions. 

So  far,  the  approach  to  installation  of  computer  hardware  and  software  in  connection  with  the 
case  management  pilot  projects  has  been  an  appropriately  careful  and  cautious  one.  Much  has 
already  been  learned,  through  the  pilot  projects,  about  future  court  automation  needs  and 
alternative  strategies. 

A.  General  Approach  to  Computerization 

5.2  One  strong  positive  factor  in  the  general  approach  to  court  automation  in  Ontario  is 
the  broad  recognition  that  design  of  an  automated  system  should  be  linked  to  design  of  an 
overall  caseflow  management  system.  In  order  to  operate  and  manage  a  caseflow 
management  system,  rapid  access  to  reliable  information-both  case-specific  information  and 
aggregate  information— is  essential,  as  is  the  ability  to  rapidly  produce  lists,  notices,  orders, 
reports,  and  other  documents. 

5.3  Caseflow  management  in  Ontario  is  currently  undergoing  intensive  experimentation 
and  examination,  manifested  most  clearly  in  the  pilot  projects  in  Sault  Ste.  Marie,  Windsor, 
and  Toronto.  While  all  three  of  the  pilots  have  some  promising  features,  it  is  not  likely  that 
any  of  them— in  their  current  form— will  provide  the  best  possible  model  for  case  management. 
Indeed,  the  pilots  themselves  are  still  evolving,  particularly  with  respect  to  post-pleadings 
stages  of  system  operation.  Problems  are  constantly  being  encountered  and  adjustments  made 
in  initial  designs,  and  it  is  likely  that  this  process  will  continue  for  at  least  another  2-4  years. 
Under  these  circumstances,  it  is  important  to  be  able  to  learn  as  much  as  possible  about  how 
automation  can  help— or  hinder— the  development  of  viable  caseflow  management  systems,  and 
to  maintain  a  flexible  approach  to  the  installation  and  use  of  automation  systems  to  support 
caseflow  management. 

5.4  The  danger  of  moving  too  quickly  to  any  single  automated  system  is  illustrated  by 
the  experiences  of  the  pilot  projects  in  using  the  Sustain  software.  As  project  implementation 
has  proceeded  at  the  sites,  there  have  been  numerous  instances  in  which  a  need  for  procedural 
modifications  has  become  apparent  but  the  changes  could  not  be  made  because  of  limitations 
in  the  software  or  lack  of  programming  support.  The  greatest  danger  in  moving  too  quickly 
to  any  single  computer  software  system  (or  even  a  single  approach  to  automation)  is  that  it 
will  inhibit  experimentation  with  different  operational  procedures  at  precisely  the  time  when 
such  experimentation  is  most  necessary. 

5.5  In  retrospect,  the  decision  to  begin  with  a  package  software  system  (Sustain)  for  all 
of  the  General  Division  pilot  courts  was  clearly  sound.  The  experience  with  Sustain  has 
enabled  users  in  the  pilot  courts  to  become  generally  familiar  with  the  use  of  computers,  but 
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has  also  exposed  the  limitations  of  that  software.  It  is  now  possible  to  assess  alternative  court 
automation  strategies  from  a  base  of  knowledge  and  experience  that  simply  did  not  exist  two 
years  ago. 

5.6  The  experience  of  the  pilot  projects,  with  their  differing  local  rules  and  practices, 
places  some  of  the  key  issues  in  bold  relief.  There  seems  to  be  a  healthy  awareness,  among 
Ministry  officials  and  others  concerned  about  computerization  issues,  of  the  diverse  interests 
that  must  be  accommodated  in  developing  viable  automated  systems  to  support  caseflow 
management  in  the  Ontario  courts.  Not  surprisingly,  they  would  like  to  see  a  high  degree  of 
uniformity  in  practice,  operational  procedures,  and  definition  of  terms.  Such  uniformity 
would  make  it  easier  and  less  costly  to  structure  data  within  an  automated  system,  would 
enable  less  costly  installation  and  maintenance  of  an  automated  system,  and  would  improve 
the  capacity  to  generate  comparable  statistical  data.  However,  they  are  also  sensitive  to  the 
fact  that  local  needs  and  customs—and,  hence,  local  practices— often  vary  widely,  and  that  the 
automated  systems  should  be  responsive  to  local  user  needs. 

5.7  The  basic  approach  under  discussion  is  one  that  makes  sense  regardless  of  what 
approach  is  followed  with  respect  to  software  development  or  acquisition.  It  involves 
development  of  self-contained  automated  systems  at  each  site,  responsive  to  local  user 
operations  and  management  needs  but  using  data  fields  structured  comparably  for  all  sites  in 
the  province.  This  approach  could  still  leave  room  for  some  customizing  to  meet  special 
needs  of  a  particular  site.  The  key  question-relevant  both  for  purposes  of  initial  design  and 
for  on-going  system  maintenance— is  how  much  customization  would  be  appropriate.  The 
answer  to  this  question  is  fundamentally  one  of  policy:  to  what  extent  is  it  appropriate  to 
provide  for  variations  in  rules  and  practice  from  one  court  site  to  another  across  the  province? 

B.  The  Desirability  of  Developing  a  Prototype  System 

5.8  One  of  the  ideas  that  emerged  in  discussions  with  Ministry  officials  is  the  possibility 
of  establishing  a  fourth  site  for  case  management  experimentation.  Under  this  approach,  the 
fourth  site  would  draw  upon  the  experiences  of  the  pilot  projects  to  develop  a  prototype  case 
management  system  that  included  complete  automation  support.  The  automated  system  for 
the  prototype,  both  hardware  and  software,  would  be  designed  as  a  potential  province-wide 
model,  with  the  understanding  that  it  would  be  carefully  tested— and  modified  in  light  of  the 
testing— before  broader  implementation  would  be  attempted. 

5.9  Developing  a  prototype  at  a  fourth  site  would  be  a  logical  second  stage  of  an  overall 
caseflow  management  improvement  program  for  Ontario.  Advantages  include  the  following: 

•  It  would  provide  an  opportunity  to  build  upon  the  knowledge  gained  through  the  first 
three  pilot  projects,  incorporating  the  most  promising  operational  features  of  each  into 
an  integrated  prototype  model. 

•  It  would  provide  an  opportunity  for  development  of  software  that  is  that  is  tailored  to 
the  needs  of  Ontario  courts,  which  in  the  long  run  may  be  less  costly  than  paying 
license  fees  for  "packaged"  programs  plus  costs  for  programming  and  maintenance. 
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•  It  would  provide  an  opportunity  for  "piloting"  education  and  training  approaches  that 
use  the  knowledge  and  talents  of  persons  involved  in  the  three  current  pilot  projects. 

•  If— as  seems  desirable— the  current  pilot  projects  continue  to  operate  simultaneously 
with  the  prototype,  it  would  be  possible  to  assess  the  pilot  projects’  operations  over  a 
longer  period  than  is  currently  contemplated.  Additionally,  if  aspects  of  the  prototype 
(including  the  software)  are  seen  to  be  working  well,  they  could  easily  be  adapted  by 
the  pilot  projects. 

5.10  In  considering  the  desirability  of  developing  a  prototype  at  a  fourth  site,  the 
question  of  how  to  approach  software  development  is  of  great  importance.  The  experience  at 
the  Provincial  Division  site  at  311  Jarvis  Street  in  Toronto  is  of  considerable  relevance  in  this 
connection,  because  it  suggests  that  the  Ministry  has  the  technical  capability  of  developing 
such  a  system.  To  be  sure,  the  system  in  place  at  311  Jarvis  Street  is  considerably  smaller  in 
scope  than  what  would  be  needed  for  a  medium  to  large  court  location  handling  both  civil 
and  family  cases,  but  the  reports  from  users  at  the  Jarvis  Street  court  were  uniformly 
enthusiastic  about  the  system. 

5.11  There  are  some  recent  examples  of  American  state  court  systems  that  have 
developed  their  own  automated  information  systems,  most  notably  the  states  of  Washington 
and  Wisconsin.  It  would  be  useful  to  learn  what  has  been  done  in  these  states,  why,  how, 
and  at  what  cost,  before  embarking  upon  development  of  an  Ontario  prototype.  It  would  also 
be  useful  to  update  previously  acquired  information  on  packaged  software  that  might 
conceivably  be  tailored  to  meet  Ontario’s  needs. 

5.12  Most  of  the  packaged  software  systems  available  to  courts  from  private  vendors  are, 
like  the  Sustain  system,  designed  primarily  for  use  in  clerks’  or  registrars’  offices.  They  are 
most  useful  for  recording  and  retrieving  information  in  individual  cases,  and  for  preparing 
court  lists  and  notices.  They  tend  to  be  less  useful  for  overall  caseload  management,  and  to 
be  of  little  help  in  managing  cases  as  they  go  through  discovery,  pre-trial  conferences,  and 
scheduling  for  trials.  It  is  at  these  stages,  however,  that  the  case  management  needs  in 
Ontario  are  now  most  acute.  There  is  a  strong  argument  to  be  made  for  investing  resources 
in  development  of  simple  software  systems  that  can  be  helpful  in  managing  the  backlog 
reduction  programs  that  should  be  undertaken  at  each  site.  The  information  required  for 
management  of  a  backlog  reduction  program  is  essentially  the  same  information  that  will  be 
required  for  ongoing  post-pleadings  caseload  management  and  trial  scheduling  once  the 
backlog  is  eliminated.  Development  of  such  a  system  (or  adaptation  of  an  existing  system 
from  a  vendor  or  from  another  jurisdiction’s  court  system)  would  be  of  immediate  and  long¬ 
term  value,  and  at  this  point  is  far  more  important  for  the  future  of  case  management  in 
Ontario  than  is  development  of  an  alternative  to  Sustain  for  the  front  end  of  the  system. 
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VI.  EVALUATION 


6.1  In  my  view,  evaluation  of  the  Ontario  pilot  projects  should  be  conducted  for  two 
main  purposes:  (1)  to  assess  the  merits  of  the  pilot  projects,  and  of  specific  operational 
features  of  each,  by  comparison  with  each  other  and  with  the  traditional  system  of  case 
processing;  and  (2)  to  provide  a  basis  for  policymakers  to  decide  upon  future  directions  and 
next  steps  with  respect  to  caseflow  management  in  Ontario. 

6.2  In  order  for  an  evaluation  to  be  helpful  in  achieving  either  purpose,  it  is  essential  that 
there  be  broad  agreement  on  precisely  what  goals  the  pilot  projects  are  seeking  to  achieve. 
That  is  one  main  reason  for  the  emphasis  placed  on  clarification  of  goals  in  Part  III  of  this 
report.  In  the  absence  of  a  shared  understanding  about  goals  and  priorities,  it  is  impossible  to 
make  a  meaningful  assessment  of  project  performance  or  to  provide  useful  information  about 
possible  future  directions. 

6.3  As  noted  in  paragraph  3.22,  discussions  with  practitioners  in  the  three  pilot  sites  led 
to  identification  of  a  number  of  different  possible  goals  for  the  projects,  some  of  which  have 
so  far  received  considerably  more  emphasis  than  others.  For  purposes  of  evaluation,  there  are 
some  critical  questions  that  must  be  addressed  as  quickly  as  possible.  In  particular:  What  is 
the  full  range  of  pilot  project  goals?  Which  possible  goals  are  most  important  for  the  pilot 
projects  to  achieve?  What  information  is  to  be  used  to  assess  project  performance  in  relation 
to  these  goals?  How  and  by  whom  is  the  information  to  be  obtained?  Who  will  analyze  the 
data? 

6.4  The  Evaluation  Subcommittee  of  the  Joint  Committee  on  Court  Reform,  in  its  June 
1992  report,  has  outlined  a  very  good  preliminary  evaluation  design,  focusing  on  results 
sought  to  be  achieved  through  the  pilot  projects.  Importantly,  the  design  outlined  in  that 
report  emphasizes  the  desirability  of  using  both  quantitative  data  generated  by  the  computers 
and  qualitative  data  obtained  through  journals,  surveys,  and  other  sources,  and  of  using 
multiple  measures  to  assess  performance. 

6.5  The  preliminary  evaluation  design  outlined  in  the  Evaluation  Subcommittee’s  June 
1992  report  uses  the  "Purpose"  section  of  the  Toronto  Civil  and  Family  Case  Management 
Rules  as  the  basis  for  its  identification  of  results  sought  to  be  achieved  by  the  pilot  projects. 
The  following  hoped-for  results  are  identified  by  the  Subcommittee: 

•  Reduction  of  unnecessary  costs 

•  Reduction  of  delay 

•  Facilitation  of  early  settlements 

•  Facilitation  of  fair  dispositions 

•  Expeditious  and  just  determination  of  actions 

•  Sufficient  time  to  conduct  actions 
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To  this  list  could  be  added  the  following  additional  goals,  all  of  which  emerged  as  important 
in  discussions  with  bar  members,  judges,  and  court  administrators: 

•  Greater  certainty/predictability  of  trial  dates 

•  Shorter  trials 

•  Reduction  of  caseload  size  (number  of  pending  cases) 

•  Reduction  in  age  of  caseload  (number  of  cases  pending  over  acceptable  period  of 
time  from  commencement) 

6.6  In  developing  measures  for  assessing  project  performance,  the  types  of  comparisons 
outlined  in  the  report  of  the  Evaluation  Subcommittee  are  all  highly  relevant.  They  include 
the  following: 

•  Comparison  of  pilot  project  cases  with  cases  filed  contemporaneously  in  similar-sized 
jurisdictions  (e.g.,  Windsor  compared  to  Barrie;  Sault  Ste.  Marie  compared  to 
Peterborough). 

•  Comparison  of  pilot  project  cases  with  cases  commenced  in  previous  years  in  the 
same  jurisdiction  (e.g.,  pilot  project  cases  filed  in  1990-91  compared  to  cases  filed  in 
Supreme  and  District  courts  in  1986). 

•  Comparison  of  Toronto  pilot  project  cases  with  contemporaneously  filed  cases  not 
subject  to  case  management  rules. 

All  of  these  comparisons  are  now  underway  and  should  produce  useful  data  during  the  next  * 

year.  It  is  very  important  to  remember,  however,  that  contested  civil  cases  tend  to  take  a 

long  period  of  time  to  be  resolved.  A  complete  assessment  of  the  pilot  projects  would 

involve  tracking  a  large  sample  of  cases  over  their  full  lives,  from  commencement  to 

disposition.  That  approach  would  enable  case  processing  time  comparisons  of  cases  that 

reached  the  stage  of  trial  readiness  (and,  indeed,  went  to  trial),  as  well  as  of  those  that 

reached  disposition  by  default  or  early  settlement.  The  desirability  of  tracking  a  large  enough 

number  of  cases  over  their  full  duration,  including  the  trial  stage,  is  one  strong  reason  for 

extending  the  life  of  the  pilot  projects  beyond  the  currently  scheduled  expiration  date  of 

December  1993. 

6.7  While  analysis  of  quantitative  data  on  case  processing  times  and  pending  caseloads  is 
obviously  of  great  importance  for  a  comprehensive  evaluation,  there  are  other  types  of 
analysis  that  can  be  very  useful  in  assessing  aspects  of  pilot  project  performance  during  the 
coming  year.  For  example,  simple  questionnaire  surveys  of  practitioners,  coupled  with  focus 
group  discussions,  can  produce  highly  relevant  information  on  perceptions  of  how  the  system 
is  operating  and  what  operational  problems  are  most  pressing.  Two  caveats:  first,  survey 
data  can  be  very  volatile;  the  data  are  more  useful  for  periodic  "temperature-taking"  than  for 
making  definitive  judgments  about  project  effectiveness.  Second,  in  assessing  lawyers’  views, 
it  is  important  to  take  account  of  the  types  of  law  practices  represented  in  the  survey  or  focus 
group  discussions.  Lawyers’  perceptions  of  system  operation  are  likely  to  vary  considerably 
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depending  upon  what  kinds  of  cases  they  typically  handle  and  how  frequently  they  are  in 
court. 

6.8  Much  of  the  quantitative  information  that  will  be  needed  for  evaluation  purposes  is 
information  that  is--or  should  be— readily  available  from  the  computer.  Indeed,  to  a 
significant  extent  the  most  critical  evaluation  measures  should  also  be  the  management 
indicators  that  court  leaders  at  the  pilot  sites  use  for  on-going  caseload  management  purposes. 
They  include  the  following: 

•  Information  on  pending  caseload  size,  by  case  category 

•  Information  on  pending  caseload  age 

•  Information  on  trial  scheduling  effectiveness 

•  Cumulative  data,  charted  to  show  trends  in  pending  caseload  size  and  age  and  in  trial 
scheduling  effectiveness. 

6.9  Although  there  is  a  steering  committee— or  monitoring  and  evaluation  committee,  as  it 
is  called  in  Windsor-in  place  at  each  site,  these  committees  have  so  far  tended  to  focus  much 
more  on  operational  issues  than  on  evaluation.  That  has  been  an  appropriate  primary  focus, 
because  it  is  vitally  important  to  address  operational  problems  as  they  emerge,  but  has  meant 
that  little  attention  has  been  given  to  ways  of  assessing  the  pilot  projects’  performance  over 
an  extended  period.  For  practical  purposes,  there  really  are  no  evaluation  systems  in  place  at 
the  pilot  sites.  However,  such  systems  can  easily  be  developed.  At  this  point  in  the  life  of 
the  projects,  it  would  be  useful  for  the  steering  committee  for  each  project  to  address 
evaluation  design  issues,  focusing  on  (1)  project  goals  and  priorities;  (2)  the  information 
needed  to  assess  project  performance  in  relation  to  goals;  and  (3)  methods  for  obtaining  and 
analyzing  the  information.  It  is  obviously  desirable  to  have  a  common  approach  to  these 
issues  across  all  of  the  sites,  while  still  taking  account  of  local  needs  and  concerns.  The 
special  Case  Management  Steering  Committee-composed  of  representatives  of  the  bar,  the 
judiciary,  and  court  administrators  from  each  site-could  play  a  key  role  in  shaping  the 
evaluation  design,  at  each  site  and  on  a  cross-site  basis.  Over  the  next  year,  it  would  be 
desirable  to  obtain  regular  interim  evaluation  reports— not  less  frequently  than  every  three 
months— showing  project  performance  in  relation  to  goals,  and  charting  trends. 

6.10  In  evaluating  the  pilot  projects,  I  think  it  will  be  important  to  take  a  long  view  of 
what  is  to  be  accomplished  through  them  and  to  continue  both  the  projects  and  the  evaluation 
for  a  period  of  time  that  is  long  enough  to  get  a  full  sense  of  their  impacts  and  potential 
effectiveness.  It  would  be  desirable,  for  example,  to  be  able  to  assess  case  management 
operations  at  a  site  after  the  backlog  has  been  eliminated.  It  is  likely  that  case  processing 
times  would  be  faster  (especially  for  cases  that  are  listed  for  trial)  and  that  providing  firm 
trial  dates  would  be  a  more  achievable  goal  after  the  backlog  has  been  eliminated  than  at 
present.  It  would  also  be  highly  useful  to  focus  attention,  as  part  of  the  evaluation,  on  the 
effectiveness  of  procedures  adopted  by  each  site  to  eradicate  its  backlog,  because  backlog 
elimination  is  likely  to  be  a  common  issue  for  every  site  in  the  future. 

6.11  Top  quality  evaluation  of  the  Ontario  case  management  pilot  projects  will  be  vitally 
important  for  helping  to  shape  the  direction  of  future  litigation  practices  and  court  system 
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operation  in  Ontario.  Because  the  Ontario  system  is  one  of  the  largest  and  busiest  in  the 
English-speaking  world,  the  pilot  project  experiments  are  also  likely  to  have  impacts  beyond 
the  borders  of  the  province.  In  my  view,  the  projects  are  off  to  a  good  start,  but  must  deal 
with  difficult  problems  in  the  months  ahead.  The  evaluation  process,  too,  is  well  underway 
with  valuable  baseline  data  having  been  collected  by  Ministry  staff  and  with  the  Evaluation 
Subcommittee  of  the  Joint  Committee  on  Court  Reform  having  developed  a  good  preliminary 
evaluation  design.  The  next  steps— for  both  the  pilot  projects  and  those  involved  in  the 
evaluation  design— involve  clarification  of  goals  and  priorities,  close  attention  to  plans  for 
addressing  the  backlog  problem,  and  the  forging  of  strong  on-going  communication  linkages 
between  those  conducting  the  evaluation  and  those  who  have  operational  responsibility  for 
management  of  the  pilot  projects. 


( 
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THE  FUTURE  OF  CASE  MANAGEMENT  IN  ONTARIO 
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Do  not  renew  or  extend  the  current  pilot  projects  beyond  the  current  termination  date  of  December  1993. 
End  of  case  management. 

Workshop  Consensus 
Agree  Disagree  Comments 
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additional  disadvantages  identified  by  the  workshop 


Workshop  No.: _ 

Workshop  Facilitator: 


Rating  of  Options  by  Each  Workshop 


Rate  each  option  on  a  scale  of  1  to  5. 

1  equals  least  preferred  option  and  5  represents  most  preferred  option. 

Rating 

Option  1 

Status  Quo  for  1994-95  _ 


Option  2 

Uniform  set  of  rules  in  3  sites  1994-95 


Option  3 

Expand  each  project  in  the  region  1994-95 


Option  4 

Status  quo  1994-95  plus  a  4th  site 


Option  5 

Terminate  3  projects  in  December  1993  and  proceed 
with  a  4th  project  in  1994-95 


Option  6 

Status  quo  and  move  province-wide  in  1994  or  1995 


Option  7 

Do  not  renew  or  extend  projects  after  December  1993 


Workshop  No. 
Workshop  Facilitator 
Workshop  Recorder 


i For  those  options  rated  4  or  5,  develop  a  preliminary  action  plan  for  implementation.  Include  in  the 
plan  steps  to  be  taken  in  the  following  areas: 


MOST  PREFERRED  OPTION 

CONSENSUS  OF  WORKSHOP 

1. 

Develop  Goals  &  Objectives 

2. 

Establish  Timeframe. 

3. 

The  Amendments  to  Rules  required. 

4. 

Education  of  Bar. 

5. 

Education  of  Ministry. 

6. 

Education  of  Judges. 

7. 

At  what  stage  does  the  public  become 
involved  and  how? 

8. 

Liaison  with  Regional  Senior  Judges. 

9. 

Software  and  Hardward  Requirements. 

10. 

Information  and  Statistical  Needs. 

11. 

Backlog. 

12. 

Adminstrative/Secretarial/Clerical 

Resources. 

13. 

Additional  Areas. 
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Workshop  No.:  _ 

Workshop  Facilitator:  _ 

Workshop  Recorder:  _ 

J  For  those  options  rated  4  or  5,  develop  a  preliminary  action  plan  for  implementation.  Include  in  the 
plan  steps  to  be  taken  in  the  following  areas: 


SECOND  PREFERENCE  OPTION 

CONSENSUS  OF  WORKSHOP 

1. 

Develop  Goals  &  Objectives 

2. 

Establish  Timeframe. 

3. 

The  Amendments  to  Rules  required. 

4. 

Education  of  Bar. 

5. 

Education  of  Ministry. 

6. 

Education  of  Judges. 

7. 

At  what  stage  does  the  public  become 
involved  and  how? 

8. 

Liaison  with  Regional  Senior  Judges. 

9. 

Software  and  Fiardward  Requirements. 

10. 

Information  and  Statistical  Needs. 

11. 

Backlog. 

12. 

Adminstrative/Secretarial /Clerical 
Resources. 

13. 

Additional  Areas. 
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OF  CASE  MANAGEMENT  IN  ONTARIO 
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the  two  year  pilot  project  stage 

additional  disadvantages  identified  by  workshop 
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will  require  the  adaptation  of  yet  another  set  of  rules 
additional  disadvantages  identified  by  the  workshop 
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Option  6  Continue  with  three  pilot  projects  to  December  1993.  Within  a  reasonable  period  thereafter  (1  to  2  years)  move  to  a 
province-wide  case  management  system  with  one  set  of  uniform  rules.  Pilot  projects  at  the  three  locations  should  be 
extended  until  province-wide  case  management  is  in  place. 
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Do  not  renew  or  extend  the  current  pilot  projects  beyond  the  current  termination  date  of  December  1993. 
End  of  case  management. 

Workshop  Consensus 
Agree  Disagree  Comments 
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the  Ministry  and  a  reduction  in  delay  at  the  three  pilot  project  sites 
additional  disadvantages  identified  by  the  workshop 


Workshop  No.: _ 

Workshop  Facilitator: 


Rating  of  Options  by  Each  Workshop 


Rate  each  option  on  a  scale  of  1  to  5. 

1  equals  least  preferred  option  and  5  represents  most  preferred  option. 

Rating 


Option  1 

Status  Quo  for  1994-95 


Option  2 

Uniform  set  of  rules  in  3  sites  1994-95 


Option  3 

Expand  each  project  in  the  region  1994-95 


Option  4 

Status  quo  1994-95  plus  a  4th  site 


Option  5 

Terminate  3  projects  in  December  1993  and  proceed 
with  a  4th  project  in  1994-95 


Option  6 

Status  quo  and  move  province -wide  in  1994  or  1995 


Option  7 

Do  not  renew  or  extend  projects  after  December  1993 
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CIVIL  CASE  MANAGEMENT 
STATISTICAL  EVALUATION 


NOVEMBER  9,  1992 


MINISTRY  OF  THE  ATTORNEY  GENERAL 

FOR  ONTARIO 


CIVIL  CASE  MANAGEMENT 
STATISTICAL  EVALUATION 

PREFACE 


The  following  analysis  is  an  evaluation  of  the  Civil  Case  Management  sites  of  Windsor  and  Sault 
Ste.  Marie.  At  the  time  of  this  binder’s  publication,  the  Toronto  portion  of  the  evaluation  had 
not  been  completed.  A  publication  similar  to  "The  Bottom  Lines"  will  be  available  by  the  end 
of  November  1992,  which  will  incorporate  the  following  evaluation  with  the  Toronto  analysis. 

If  there  are  any  questions  or  concerns  with  respect  to  the  following  analysis,  please  feel  free  to 
call  or  write  the  address  below: 

Grant  Goldrich 
Senior  Caseflow  Analyst 
Case  flow  Management  Unit 
Ministry  of  the  Attorney  General 
720  Bay  Street,  Seventh  Floor 
Toronto,  Ontario 
M5G  2K1 

(416)  326-4672 


Grant  Goldrich 
November  9,  1992 


CIVIL  CASE  MANAGEMENT 
STATISTICAL  EVALUATION 

INTRODUCTION 


This  evaluation  builds  upon  an  earlier  survey  entitled  "The  Bottom  Lines."  in  which  the  pace 
of  civil  litigation  prior  to  the  implementation  of  a  case  management  system  was  documented. 
That  survey  tracked  the  pace  of  cases  filed  in  the  case  management  and  control  sites  in  1986  up 
to  June  30,  1990.  This  evaluation  will  draw  comparisons  from  both  case  managed  and  non  case 
managed  court  locations,  from  cases  filed  between  September  and  December  1990  in  order  to: 

1)  Evaluate  the  pace  of  litigation  in  case  managed  versus  non  case  managed  courts 
by  comparing  the  pace  of  litigation  in  the  pilot  courts  of  Windsor  and  Sault  Ste. 
Marie  to  the  control  courts  of  Peterborough  and  Barrie. 

2)  Compare  the  pace  of  litigation  of  non  case  managed  cases  versus  case  managed 
cases  in  Toronto  General  Division  and  Toronto  Provincial  Division  Family  Court. 

3)  Draw  conclusions  as  to  whether  an  automated  civil  case  management  system  will 
be  beneficial  to  the  Province  of  Ontario. 

Many  events  have  occurred  since  the  earlier  survey  was  completed,  such  as  the  merging  of  the 
courts,  regionalization,  the  Askov  decision  and  the  deepening  recession.  Nevertheless, 
comparisons  to  "The  Bottom  Lines"  may  prove  informative,  and  thus  have  been  included  in  this 
evaluation  where  applicable. 

I  would  like  to  thank  a  number  of  people  who  helped  to  make  this  evaluation  complete;  Mary 
Jo  Nolan,  Sheila  McDermott,  Lynn  Wagner,  Melba  Kinnunen,  Laurie  Jokelainen,  Margaret 
Harte-Maxwell,  Carolyn  Emard  and  the  remainder  of  the  staff  in  Windsor,  Sault  Ste.  Marie, 
Barrie,  Peterborough  and  Toronto,  for  providing  the  space  and  time  to  allow  us  to  take  the 
surveys,  and  for  their  congeniality  in  responding  to  our  inquiries.  Also  thanks  to  our  summer 
student  Nicola  Merola  for  travelling  throughout  the  province  to  take  the  surveys  and  for  helping 
to  complete  the  analytical  portion  of  the  evaluation.  Lastly,  a  special  thank  you  to  John  Twohig 
for  his  input  and  suggestions. 


Grant  Goldrich 
November  2,  1992 


CIVIL  CASE  MANAGEMENT 
STATISTICAL  EVALUATION 

METHODOLOGY 


I.  DATA  COLLECTION 

It  was  hoped  that  the  information  required  from  Windsor  and  Sault  Ste.  Marie  could  have 
been  retrieved  directly  from  the  Sustain  system.  However  we  soon  realized  that  certain 
important  pieces  of  information  were  only  available  from  the  actual  file.  Thus  a  decision 
was  made  to  collect  the  data  manually  from  all  four  sites  employing  the  same  procedures 
used  in  the  initial  civil  case  management  study  for  production  of  "The  Bottom  Lines" 
(see  attached  appendices  "A",  "B"  and  "C"  in  this  tab). 

A  random  sample  of  cases  filed  between  September  1,  1990  and  December  31,  1990  was 
taken  from  Windsor,  Barrie,  Sault  Ste.  Marie  and  Peterborough.  The  total  sample  had 
to  represent  at  least  10%  of  all  cases  filed  in  each  court  office  for  the  year  1990. 
Pertinent  information  was  transcribed  directly  into  a  computer  program  by  either  Grant 
Goldrich  or  Nicola  Merola.  Once  all  surveys  were  completed  and  before  any  analysis 
began,  the  data  was  scrutinized  for  errors  or  inconsistencies  by  either  Grant  Goldrich  or 
Nicola  Merola. 


II.  CONTROL  SITES  -  PETERBOROUGH  AND  BARRIE 

These  two  courts  were  chosen  as  control  sites  after  the  following  factors  were  weighed; 
population  and  number  of  claims  filed.  It  was  determined  that  Waterloo  (initially  a 
control  site  to  Windsor  in  "The  Bottom  Lines"!  could  not  be  used  again  as  a  control  site 
as  its’  population  had  increased  by  14.7%  between  1986  and  1991,  whereas  Windsor’s 
population  had  experienced  an  increase  of  only  3.5%  over  the  same  time  period.  In 
addition,  the  number  of  cases  filed  in  Waterloo  far  exceeded  Windsor.  Thus, 
Peterborough  and  Barrie  were  chosen  on  the  basis  of  the  following  statistics: 


n. 


CONTROL  SITES  -  PETERBOROUGH  AND  BARRIE  (cont’dl 


Court 

Population 

(1991) 

Claims  Filed 
(1991) 

Sault  Ste.  Marie  (Algoma) 

127,269 

1,104 

Peterborough 

119,992 

1,252 

Windsor  (Essex) 

327,365 

2,434 

Barrie  (Simcoe) 

288,684 

3,178 

Halton  Region  (Milton)  was  also  considered  as  a  control  site,  but  it  was  felt  that  this 
court’s  proximity  to  Toronto  was  such  that  it  would  be  susceptible  to  the  "Toronto 
effect;"  an  effect  whereby  a  Toronto  lawyer  may  decide  to  file  a  case  in  Milton  simply 
for  the  reason  that  Milton  is  less  busy.  This  would  lead  to  the  skewing  of  the  filings  in 
this  and  other  offices  within  close  proximity  to  Toronto.  Barrie  was  finally  chosen  due 
to  the  fact  that,  although  it  is  fairly  close  to  Toronto,  the  Toronto  effect  would  be 
minimal  or  non  existent  on  this  office. 


m.  TORONTO  EVALUATION 


The  Toronto  portion  of  this  evaluation  will  be  conducted  in  a  different  manner.  As 
Toronto  has  only  been  on  case  management  since  December  1991,  it  was  felt  that  the 
cases  that  have  entered  the  system  since  this  date  would  not  be  far  enough  along  in  the 
process  to  report  accurately.  Thus,  this  portion  of  the  evaluation  will  be  conducted  using 
the  present  reports  which  are  produced  by  the  Sustain  computer  system.  A  control  site 
is  not  necessary  for  the  Toronto  courts  as  a  percentage  of  the  new  cases  filed  in  Toronto 
are  entered  into  the  case  management  system.  Consequently,  the  Toronto  court  will  serve 
as  both  a  pilot  and  control  site. 
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1.1  GLOSSARY  OF  TERMS 


CASE: 

Any  occurrence  brought  before  the  court. 

ACTIVE  CASE: 

A  case  that  has  not  been  disposed. 

DISPOSED  CASE: 

A  case  that  has  been  completed  in  court,  and  in  respect  of  which  all  administrative 
functions  have  been  completed. 

CASE  PROCESSING  TIME: 

Total  elapsed  time  in  days,  from  the  date  the  case  was  commenced  to  disposition. 
DELAY: 

The  amount  of  processing  time  that  exceeds  the  tolerable  waiting  period. 

EVENT: 

Activity  that  happens  in  a  case.  The  major  events  are: 

Occurrence  of  event 

Initiation  of  case 

Defence  filed 

Motions 

Pre-trial 

Trial 

Disposition 


1.0  DATA  COLLECTION  STRATEGY  AND  METHOD 

1.2  CASES  TO  BE  SURVEYED  AND  OTHER  RULES 


The  focus  of  this  data  collection  exercise  is  on  civil  cases  in  the  General  Division 
Courts 

Cases  to  be  included  in  the  sample  are  motor  vehicle,  contract  debt, 
medical/professional  malpractice,  construction  hen,  estates,  divorce,  family/children 
law,  bankruptcy,  trusts,  statutory  proceedings,  extraordinary  remedies. 
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CASE  PROCESSING  TIME 


1.3.1  Description 

Each  location  must  use  the  same  definition  of  case  processing  time  and  the 
major  events. 

To  determine  the  case  processing  time,  cases  that  have  reached  disposition 
will  be  included  in  the  sample. 

The  samples  will  capture  the  elapsed  time  between  all  significant  events  within 
the  case. 

Various  types  of  cases  must  be  included  in  the  sample. 

1.3.2  Source  of  Data 

In  all  locations,  cases  will  be  selected  randomly  from  the  period  between 
September  1,  1990  and  December  31,  1990  and  many  of  the  cases  will  be 
already  disposed  cases.  The  cases  will  be  selected  in  numeric  sequence. 

1.3.3  Collection  Procedures 


1.  Obtain  information  for  all  cases  from  the  time  dates  prescribed  in  each 
location. 

2.  Transcribe  the  required  data  from  the  file  to  the  dBase  III  system. 

3.  Keep  track  of  information  not  found  in  the  file  on  a  separate  sheet. 

4.  Review  information  not  found  with  trial  coordinator  to  determine 
where  it  can  be  located. 

5.  Record  all  new  information  in  dBase  III  system. 
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1.4  CAUSES  OF  DELAY 

2.3.1  Description 

A  "cause  of  delay"  is  any  reason  that  lengthens  the  case  processing  time. 

Each  location  must  use  the  same  definition  of  causes  of  delay  and  the  major 
events. 


1.4  CASELOAD  CHARACTERISTICS 


2.4.1  Current  Caseload  Volumes 


The  current  caseload  volumes  for  each  location  will  be  established.  Statistics 
are  currently  available  for  number  of  cases  filed  during  a  given  period. 

Begin  pending  stats  that  determine  the  number  of  cases  pending  at  the 
beginning  of  the  survey  that  had  been  filed  and  had  not  been  disposed. 

End  pending  stat  that  determines  the  number  of  cases  pending  at  the 
end  of  the  survey. 

Clearance  rate  stat  that  indicates  the  ratio  of  the  number  of 
dispositions  compared  to  the  number  of  filings. 

The  data  collection  survey  will  provide  that  median  age  of  disposed  cases 
statistic  that  indicates  the  cases  that  are  shown  as  disposed  during  the  survey 
period. 


2.0  ANALYSIS  AND  REPORTS 


2.1 


Reports 

From  the  large  volume  of  data  that  will  be  collected,  a  number  of  basic 
reports  will  be  produced.  Together,  they  will  take  up  the  statistical  evaluation. 
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2.1.1  Summary  Reports/Location 

The  types  of  reports  that  may  be  produced  include: 

1.  Case  processing  times  by  type  of  case. 

2.  Number  of  activities  before  trial  date  is  set. 

3.  Percent  of  pending  cases  by  age. 

4.  Elapsed  time  from  case  being  commenced  to  the  case  set  down  for 
trial. 

5.  Number  of  pre-trials. 

6.  Number  of  trials  set. 

7.  Actual  vs.  scheduled  trial/preliminary  times. 

8.  Number  of  motions  and  days  prior  to  trial. 

2.1.2  Detailed  Analysis  Reports 

In  addition  to  basic  reports,  it  will  be  possible  to  produce  a  number  of  more 
analytical  or  "what  if'  type  reports  which  may  explain  certain  characteristics 
of  each  process. 

The  types  of  reports  that  may  be  included  in  this  category  are: 

1.  Effect  of  pre-trials  in  time  to  disposition. 

2.  Impact  of  lengthy  disposition  time. 

3.  Impact  of  the  length  of  trial. 


DATA  ELEMENTS 
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o 

1. 

DATE  TODAY 

o 

2. 

INITIALS 

o 

3. 

CRT  LOC 

o 

4. 

CASE  ID  NO. 

o 

5. 

PL/NAME 

o 

6. 

PL/LAWYER 

o 

7. 

DEF  NAME 

o 

8. 

DEF  LAWYER 

*+ 

9. 

DATE  ACT 

o 

10. 

DT  PR  FILED 

•f 

11. 

DT  OF  SERV 

o 

12. 

CLAIM  THIR 

'  + 

13. 

JURY-NON 

• 

14. 

F  DT-EXAM 

• 

15. 

L  DT-EXAM 

+ 

16. 

STAT-FDT 

+ 

17. 

STAT-LDT 

-f 

18. 

NO  STAT-HR 

o 

19. 

AMT-CLAIM 

• 

20. 

ASS  FORT 

• 

21. 

ASS  LCRT 

• 

22. 

NO  APP  ASS 

o 

23. 

CASE  TYPE 

o 

24. 

DT-DEFENCE 

-f 

25. 

NO  MOTIONS 

• 

26. 

NO  ADJ  MOT 

-f 

27. 

DT  AS  PTR 

• 

28. 

F-PR-DT 

o 

29. 

ACT-PRT-DT 

o 

30. 

TRIAL  RECD 

o 

31. 

NOT  UST 

o 

32. 

F  T  DTSET 

• 

33. 

LTDTSET 

o 

34. 

DT  TR  B 

o 

35. 

DT  TR  E 

o 

36. 

NO-TR-DAYS 

• 

37. 

NO-TR-EST 

o 

38. 

» 

TYP-DISP 

o 

39. 

DISP-OCC 

o 

40. 

DT-J-CRT 

o 

41. 

DT-OR-ISSU 

o 

42. 

NOTES 

the  reviewer  should  Indicate  the  day  upon  which  the  file  Is  reviewed 
(shown  as  MONTH,  DAY  YEAR). 

the  reviewer  should  place  his  or  her  initials  in  this  category. 

In  all  cases,  this  should  show  WINDSOR, 
here  the  court  file  number  should  be  shown, 
the  plaintiff's  name  is  inserted  In  this  field. 

plaintiff  s  lawyer  should  be  shown  here.  If  there  is  a  change  of  solicitors 

during  the  course  of  the  litigation,  this  should  be  indicated. 

the  name  of  the  defendants  are  to  be  inserted  here. 

the  defendant's  lawyer  to  be  inserted  here  and  if  there  is  a  change  of  lawyer, 

this  should  be  included. 

the  date  the  cause  of  action  arose  is  to  be  inserted  here.  For  motor  vehicle 

accidents,  this  will  be  the  date  of  the  motor  vehicle  accident,  or  for  wrongful 

dismissal  cases,  the  date  the  employee  was  fired.  Where  difficiity  Is 

encountered  In  obtaining  the  date,  this  should  be  Indicated. 

the  date  that  the  statement  was  issued  or  filed  with  the  court 

date  of  service  of  a  statement  of  claim,  it  Is  recognized  that  this  information 

may  not  always  be  available. 

the  names  of  third  parties  and  the  date  of  issuance  are  to  be  included  here. 

indicate  whether  a  jury  or  non-jury  case. 

the  first  date  of  examination  for  discovery  should  be  indicated. 

the  last  day  of  examination  for  discovery  should  be  shown  here. 

the  first  date  for  a  status  hearing  should  be  shown  here. 

the  last  day  for  a  status  hearing  should  be  shgwn  here  In  this  slot. 

is  the  number  of  status  hearings  held  in  a  cas£. 

this  should  be  broken  down  as  special  damages  (S),  general  damages  (G), 

punitive  damages  (P)  and  exemplary  damages  (E). 

refers  to  the  first  assignment  court  date. 

the  last  assignment  court  date. 

the  number  of  appearances  in  assignment  court. 

reference  should  be  made  here  to  the  case  type  and  definitions. 

date  the  statement  of  defence  is  served  is  inserted  here. 

the  number  of  separate  motions  brought  wtthin  a  case  should  be  noted. 

the  number  of  adjournments  in  total  relating  to  all  motions. 

the  date  that  a  matter  was  assigned  to  a  pretrial.  In  Windsor,  this  cannot  be 

determined  and  should  be  ignored. 

should  be  used  if  more  than  one  pretrial  date,  otherwise  should  be  ignored 

the  date  of  the  actual  pretrial. 

date  of  filing  of  the  trial  record. 

the  date  the  case  was  listed  for  trial. 

first  date  set  for  trial. 

last  trial  date. 

date  trial  began. 

date  trial  ended. 

number  of  trial  days. 

number  of  trial  days  estimated  by  plaintiff. 

type  of  disposition.  Reference  should  be  made  to  the  types  of  disposition 

definitions  attached. 

date  disposition  occurred. 

date  the  judgment  of  the  court  was  issued. 

date  on  which  any  order  was  issued. 

are  any  notes  which  should  be  made  about  any  particular  file 


•  Rarely  Available 
•f  Sometimes  Available 
©  Usually  Available 
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TYPES  OF  CASES 


MOTOR  VEHICLE:  All  daims  based  on  tort  or  contract  dalming  damages  arising  from  the  operation  of  a 
motor  vehide.  Indudes  all  daims  for  property  damages  and  personal  injury  and  daims  by  an  Insured  for 
failure  to  pay  on  an  Insurance  contract  for  damages  arising  out  of  motor  vehide  accidents. 

COLLECTION:  Indudes  all  daims  for  liquidated  damages  arising  from  a  failure  to  pay  a  promissory  note, 
simple  demand  on  a  contract  and  other  daims  based  on  bills  and  notes.  Indudes  money  owing  for  work 
done,  goods  delivered  or  services  performed  where  the  amount  dalmed  Is  a  sum  certain.  May  also  be 
referred  to  as  debtor/creditor,  but  Is  not  to  indude  bankruptcy  cases  or  daim  for  arrears  of  rent  or  daims 
based  on  a  mortgage. 

CX>hrrRACT/COMMERCXAL  Indudes  all  cases  where  there  is  a  daim  for  damages  arising  from  a  breach 
of  contract.  Unlike  the  collection  category,  the  damages  daims  are  general  damages;  that  Is  to  say,  that 
the  amount  daimed  is  not  a  sum  certain  that  can  be  calculated  according  to  an  agreed  formula  found  in 
the  contract.  Caution  shodd  be  taken  to  distinguish  these  cases  from  construction  lien  daims  and  all  other 
cases  based  on  specific  types  of  contracts  such  as  daims  under  a  mortgage,  commercial  lease  agreements, 
and  other  daims  Involving  real  property.  These  daims  should  also  be  distinguished  from  daims  for  wrongful 
dismissal. 

CONSTRUCTION  LIENS:  All  daims  made  under  the  Construction  Lien  Act 

MEDICAL/PROFESSIONAL  MALPRACTICE:  All  daims  founded  in  negligence  against  any  health  professional 
or  health  organization  or  institution.  AJso  induded  in  this  category  are  daims  in  negligence  against  other 
professionals,  such  as  lawyers,  engineers,  accountants,  architects,  etc.  /  •' 

rV 

ESTATES:  Does  not  indude  daims  based  on  contract  or  tort,  or  any  other  basis  brought  by  the  estate  of 
a  deceased.  Should  indude  only  disputes  involving  the  division  of  assets  or  estates,  the  authority  of 
executors  and  administrators,  will  interpretations,  contested  assessments  and  passing  of  accounts,  etc. 

BANKRUPTCY:  Does  not  indude  simple  actions  brought  by  or  against  a  bankrupt’s  estate  unless  the  issues 
go  to  the  authority  of  the  bankrupt’s  trustee  or  a  contest  as  to  the  priority  of  daims.  Indudes  proceedings 
concerning  petitions  for  bankruptcy. 

REAL  PROPERTY:  Indudes  mortgages,  foredosures  and  forced  saJes,  disputes  involving  commercial  leases 
and  agreements  of  purchase  and  sale.  Generally,  all  daims  involving  ownership,  use  and  enjoyment  of  real 
property,  but  should  not  indude  daims  for  damages  to  property  based  on  negligence  or  contract 

LANDLORD  &  TENANT  RESIDENTIAL-  Residential  tenancy  disputes  Involving  arrears  of  rent  damages  to 
property,  failure  to  repair,  lease,  interpretations  of  lease,  etc. 

NEGLIGENCE:  Indudes  all  daims  based  on  negligence  which  have  not  been  induded  in  motor  vehide, 
medical /professional  malpractice  and  should  Indude  damages  for  both  personal  and  property  damage. 
Indudes  such  categories  as  slip  and  fail,  trespass,  assault,  or  assautt  and  battery,  false  arrest /imprisonment, 
product  product  liability,  defamation,  libel  and  slander,  wrongful  conversion  and  conspiracy/fraud. 

WRONGFUL  DISMISSAL  Indudes  all  daims  for  damages  by  a  former  employee  against  an  employer  for 
wrongful  dismissal. 

TRUST /FIDUCIARY  DUTIES:  Indudes  all  daims  which  are  solely  or  along  with  contract  or  negligence 
founded  upon  a  daim  for  breach  of  trust  or  fiduciary  duty. 

FAMILY  LAW/CHILDREN’S  LAW:  Indudes  ail  daims  made  under  the  Family  Law  Act  or  the  Children's  Law 
Act,  induding  daims  for  custody,  support,  and  the  division  of  assets.  Where  a  daim  is  also  joined  to  a 
petition  for  divorce,  this  should  be  so  indicated. 
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TYPES  OP  CHSPOSmON 


The  potential  dispositions  that  may  be  encountered  are  as  follows: 

NO  DISPOSITION  (N.D.):  This  category  should  be  used  when  there  is  no  apparent  judgment  order  or  notice 
of  dismissal,  or  some  type  of  final  action  taken  by  the  court  In  relation  to  a  case.  Cases  In  this  category  will 
then  be  analyzed  as  to  whether  there  was  a  statement  of  defence  filed  and  as  to  the  age  of  the  case. 

DEFAULT:  These  Indude  all  cases  where  a  default  judgment  or  order  was  obtained. 

DISMISSAL  Caution  must  be  taken  when  using  this  categorization.  Often  cases  will  be  dismissed  after  an 
agreement  or  settlement  has  been  reached  by  the  parties.  In  such  a  situation,  the  true  disposition  Is  a 
settlement  which  results  In  a  dismissal  of  a  case.  The  dismissal  categorization  should  be  used  only  where 
a  case  is  dismissed  by  the  court  for  want  of  action,  or  some  conduct  on  the  part  of  one  of  the  parties.  This 
Indudes  cases  which  are  struck  off  the  trial  list  by  the  court. 

SETTLEMENT:  This  will  be  the  largest  single  category.  It  indudes  a  consent  settlement  before  trial, 
settlements  during  trial,  and  motions  to  discontinue  as  a  result  of  a  settlement.  As  with  the  other  disposition 
types,  once  categorization  has  been  made,  the  next  Important  factor  Is  to  determine  the  time  when  the 
disposition  was  obtained.  We  are  interested  not  only  in  whether  there  was  a  settlement,  but  whether  that 
settlement  occurred  before  the  pleadings  were  dosed,  or  after  a  pretrial,  etc. 

_  tV. ' 

TRIAL  This  category  Indudes  only  those  cases  which  involved  a  full  trial,  and  resulted  in  a  decision  or 
Judgment  of  the  court.  Those  cases  which  resulted  in  a  trial  should  not  be  induded  in  this  category. 


CIVIL  CASE  MANAGEMENT 
STATISTICAL  EVALUATION 


I.  SAMPLE  CHARACTERISTICS 
A)  Sample  Size 

Data  collection  began  in  Peterborough  in  early  June  1992,  and  finished  with  Sault 
Ste.  Marie  in  August.  In  each  location,  files  were  chosen  randomly  from  all 
Claims  filed  between  September  1,  1990  and  December  31,  1990.  In  all  of  the 
locations  studied,  an  attempt  was  made  to  ensure  that  the  sample  taken  was 
statistically  significant,  ie.  that  it  represented  at  least  10%  of  the  total  claims  filed 
during  the  year. 


Court 

Total  Claims  filed 
(90/91) 

Sample  Size 

%  of  Total 
Claims  Filed 

Windsor 

2434 

245 

10.1 

Barrie 

3178 

324 

10.2 

Sault  Ste.  Marie 

1104 

149 

13.5 

Peterborough 

1252 

128 

10.2 

1 


B) 


Case  Category  Breakdown 


Category 

Windsor 

Barrie 

Sault  Ste. 
Marie 

Peterboroug 

h 

I 

% 

# 

% 

% 

# 

% 

Motor  Vehicle 

88 

35.9 

37 

11.4 

36 

24.2 

26 

20.3 

Collection 

65 

26.5 

123 

38.0 

57 

38.3 

56 

43.8 

Contract/Comm 

21 

8.6 

23 

7.1 

14 

9.4 

2 

1.6 

Med/Prof  Mai. 

3 

1.2 

2 

0.6 

1 

0.7 

0 

0.0 

Real  Property 

22 

9.0 

82 

25.3 

10 

6.7 

28 

21.9 

Negligence 

27 

11.0 

5 

1.5 

6 

4.0 

3 

2.3 

Wrongful  Dis. 

6 

2.4 

2 

0.6 

8 

5.4 

1 

0.8 

Landlord/Tenant 

0 

0.0 

0 

0.0 

0 

0.0 

0 

0.0 

Estates 

1 

0.4 

0 

0.0 

1 

0.7 

0 

0.0 

Family/Child  Law 

1 

0.4 

11 

3.4 

11 

7.4 

5 

3.9 

Const.  Lien 

11 

4.5 

39 

12.0 

5 

3.4 

7 

5.5 

Trusts 

0 

0.0 

0 

0.0 

0 

0.0 

0 

0.0 

Total 

245 

324 

149 

128 

Observations 
i)  Windsor  and  Barrie 

In  Windsor,  Motor  Vehicle  cases  rank  highest  with  respect  to  percentage 
of  caseload.  Collections  rank  second  and  Negligence  cases  third.  In 
comparing  the  1990  Windsor  survey  with  "The  Bottom  Lines",  it  would 
appear  that  the  caseload  configuration  has  not  changed  drastically;  the 
1986  study  showed  Windsor  as  having  35.4%  Motor  Vehicle  cases, 
23.4%  Collections  and  10.5%  Commercial  Contract. 

The  Barrie  sample  shows  Collection  cases  as  having  the  highest  percentage 
of  total  caseload,  with  Real  Property  and  Construction  Lien  cases  being 
second  and  third  respectively.  As  Barrie  was  not  a  control  site  in  "The 
Bottom  Lines"  study,  a  similar  comparison  cannot  be  made. 
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ii)  Sault  Ste.  Marie  and  Peterborough 

Collection  cases  constituted  the  highest  percentage  of  the  sample  in  Sault 
Ste.  Marie,  followed  by  Motor  Vehicle  and  Commercial  Contract  cases. 
In  the  1986  Sault  Ste.  Marie  study,  the  case  type  breakdown  was  very 
similar  to  the  1990  study  with  Collection  and  Motor  Vehicle  cases  ranking 
first  and  second  respectively.  However,  Negligence  cases  were  third 
highest  in  the  1986  sample. 

In  Peterborough,  Collection  cases  also  represent  the  highest  percentage  of 
the  sample,  followed  by  Real  Property  and  Motor  Vehicle  cases.  The  1986 
study  shows  the  same  three  categories,  however  their  ranking  is  different 
with  Motor  Vehicle  first,  Collections  Second  and  Real  Property  third. 


H.  ANALYSIS  OF  SAMPLES 

A)  Number  of  Defended  Cases 
i)  1990  Results 


Court 

#  of  Defended  Cases 

%  of  Total  Sample 

Windsor 

142 

58.0 

Barrie 

109 

33.6 

Sault  Ste.  Marie 

69 

46.3 

Peterborough 

35 

27.3 

Observations 

The  case  managed  sites  have  a  higher  proportion  of  defended  cases,  with 
a  combined  53.3%  as  opposed  to  only  31.8%  in  the  non  case  managed 
sites. 
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ii)  Comparison  of  Bottom  Lines  and  1990  Results 


* 


Court 

#  Defended 
Cases 

%  of  Total 
Sample 

Windsor  (1986) 

327 

51.0 

Windsor  (1990) 

142 

58.0 

Sault  Ste.  Marie  (1986) 

122 

40.4 

Sault  Ste.  Marie  (1990) 

69 

46.3 

Peterborough  (1986) 

112 

42.7 

Peterborough  (1990) 

35 

27.3 

Barrie  (1990) 

109 

33.6 

Waterloo  (1986) 

264 

47.4 

Observations 

Defence  rates  are  slightly  higher  in  Windsor  and  Sault  Ste.  Marie  between 
the  1986  and  the  1990  surveys,  and  are  drastically  lower  in  Peterborough. 
Defence  rates  in  Barrie  and  Waterloo  compare  to  those  in  the  non  case 
managed  sites.  This  latter  observation  may  support  the  concept  that  with 
case  management,  files  get  to  the  defence  stage  earlier  and  the  court 
office  is  more  knowledgeable  about  the  exact  status  of  all  cases.  In  many 
instances  in  a  non  case  managed  court,  a  case  may  be  defended  but  the 
court  will  have  no  knowledge  of  the  fact  until  the  matter  is  set  down  for 
trial. 
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B)  Cases  Disposed 


i)  1990  Results 


Court 

Cases 

Disposed 

%  of 
Sample 

Defended  and 
Disposed 

%  of 
Disposed 

Windsor 

181 

74.0 

92 

50.8 

Barrie 

163 

50.3 

22 

13.5 

Sault  Ste. 
Marie 

101 

67.8 

33 

32.7 

Peterborough 

65 

50.8 

8 

12.3 

Observations 

Both  of  the  case  managed  sites  (Windsor  and  Sault  Ste.  Marie)  have  a 
higher  percentage  of  cases  disposed,  and  also  have  a  much  higher 
percentage  of  defended  and  disposed  cases. 
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Comparison  of  Bottom  Lines  and  1990  Results 


"The  Bottom  Lines"  looked  at  the  status  of  1986  cases  in  June  1990,  four 
years  after  the  cases  were  filed.  Our  present  survey  looked  at  the  status 
of  1990  cases  eighteen  months  after  they  had  been  filed.  Consequently, 
in  order  to  properly  compare  disposition  rates,  the  1986  figures  contained 
on  the  following  chart  represent  only  the  cases  that  were  disposed  after 
eighteen  (18)  months  of  their  filing,  thus  showing  the  status  of  the  1986 
cases  at  a  time  equal  to  the  current  survey. 


Court 

Cases 

Disposed 

%  of 
Sample 

Defended 

and 

Disposed 

%  of 
Sample 

Windsor  (1986) 

383 

51.5 

149 

38.9 

Windsor  (1990) 

181 

74.0 

92 

50.8 

S.S.M.  (1986) 

172 

56.9 

50 

29.1 

S.S.M.  (1990) 

101 

67.8 

33 

32.7 

Peter.  (1986) 

131 

50.0 

41 

31.3  1 

Peter.  (1990) 

65 

50.8 

8 

12.3 

Waterloo  (86) 

294 

52.8 

105 

35.7 

Barrie  (90) 

163 

50.3 

22 

13.5 

Observations 

Windsor  and  Sault  Ste.  Marie  have  experienced  a  growth  in  the  number 
of  disposed  cases  and  in  the  number  of  defended  and  disposed  cases. 
Peterborough’s  disposition  rate  has  remained  constant  however,  and  the 
percentage  of  defended  and  disposed  cases  has  actually  decreased. 

The  disposition  rates  in  the  non  case  managed  sited  were  comparable  to 
the  rates  experienced  by  all  sites  before  the  introduction  of  case 
management. 


C) 


Type  of  Disposition  -  All  disposed  Cases 
i)  1990  Results 


Court 

Settlement 

Default 

Trial 

Total 

Disposed 

# 

% 

# 

% 

M 

% 

Windsor 

113 

62.4 

68 

37.6 

0 

0.0 

181 

Barrie 

43 

26.4 

117 

71.8 

3 

1.8 

163 

Sault  Ste. 
Marie 

64 

63.4 

35 

34.7 

2 

2.0 

101 

Peterborough 

24 

36.9 

41 

63.1 

0 

0.0 

65 

Observations 

Windsor  and  Sault  Ste.  Marie  have  a  higher  settlement  rate  than  Barrie 
and  Peterborough,  mainly  due  to  the  fact  that  there  are  a  larger  proportion 
of  defended  cases  in  the  case  managed  sites. 
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ii)  Comparison  of  Bottom  Lines  and  1990  Results 


Court 

Settlement 

(%) 

Default 

(*) 

Trial 

<%) 

Windsor  (1986) 

62.9 

35.8 

1.3 

Windsor  (1990) 

62.4 

37.6 

0.0 

Sault  Ste.  Marie  (1986) 

51.7 

47.1 

1.2 

Sault  Ste.  Marie  (1990) 

63.4 

34.7 

2.0 

Peterborough  (1986) 

62.3 

36.1 

1.5 

Peterborough  (1990) 

36.9 

63.1 

0.0 

Waterloo  (1986) 

63.6 

35.4 

1.0 

Barrie  (1990 

26.4 

71.8 

1.8 

Note:  1986  numbers  based  on  cases  disposed  within  18  months  of  their 
commencement. 


Observations 

In  comparing  the  1986  results  with  the  1990  results,  we  can  see  that  over 
the  four  year  period  the  rates  of  settlement  and  default  have  not  changed 
in  Windsor.  However  in  Sault  Ste.  Marie,  the  settlement  rate  has 
increased  and  the  default  rate  has  decreased.  In  Peterborough,  the  rates 
of  settlement  and  default  have  changed  drastically  over  the  last  four  years. 
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D)  Stages  of  Litigation  for  Disposed  Cases 

The  following  chart  shows,  for  disposed  cases  only,  the  last  stage  of  litigation 
completed  before  disposition: 


Court 

Claim/ 

Service 

Defence 

Trial 

Record 

Pre 

Trial 

Trial 

tt 

% 

tt 

% 

it 

% 

tt 

% 

tt 

% 

Windsor 

88 

48.6 

24 

13.3 

63 

34.8 

6 

3.3 

0 

0.0 

Barrie 

140 

85.9 

19 

11.7 

1 

0.6 

0 

0.0 

3 

1.8 

S.S.M 

68 

67.3 

22 

21.8 

3 

3.0 

6 

5.9 

2 

2.0 

Peterborough 

57 

87.7 

8 

12.3 

0 

0.0 

0 

0.0 

0 

0.0 

Note:  Percentages  calculated  against  all  disposed  cases. 


Observations 

In  all  four  sites,  the  majority  of  dispositions  took  place  before  a  defence  was 
filed,  however  the  non  case  managed  locations  had  a  somewhat  higher  rate  (due 
to  the  higher  proportion  of  defaulted  cases  in  the  non  case  managed  sites).  The 
non  case  managed  sites  also  have  a  higher  proportion  of  dispositions  before  the 
close  of  pleadings  (an  average  of  98.8%  non  case  managed  and  an  average  of 
75.5%  case  managed),  which  can  again  be  attributed  to  the  high  proportion  of 
defaulted  cases. 

It  should  again  be  noted  that,  although  the  non  case  managed  sites  had  a  higher 
proportion  of  disposed  cases  before  the  close  of  pleadings,  the  overall  disposition 
rate  was  lower  in  these  sites  (see  page  4). 
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E) 


Disposition  Times 


Court 

All  Disposed  Cases  (days) 

Defended  and  Disposed 
Cases  (days) 

Mean 

Median 

Mean 

Median 

Windsor 

232 

157 

352 

358 

Barrie 

117 

62.5 

274 

229 

Sault  Ste.  Marie 

192 

99 

387 

386.5 

Peterborough 

119 

34 

318 

321 

Observations 

The  above  figures  would  indicate  that  the  non  case  managed  sites  have  faster 
disposition  times.  For  all  cases  disposed,  Barrie  is  on  average,  115  days  or  3.8 
months  faster  in  disposing  of  cases.  Peterborough  and  Sault  Ste.  Marie  are 
somewhat  closer,  however  Peterborough  is  still  faster  by  73  days  or  2.4  months 
(due  to  the  high  number  of  defaults).  This  chart  would  also  indicate  that 
defended  actions  take  less  time  to  be  disposed  in  the  non  case  managed  courts. 

The  median  times  (time  taken  to  dispose  of  50%  of  the  cases)  are  also  faster  in 
the  non  case  managed  courts. 

It  should  be  noted  that,  although  the  average  and  median  times  to  disposition  are 
faster  in  the  non  case  managed  courts,  the  actual  percentage  of  disposed  cases  is 
far  less  than  in  the  case  managed  courts  (see  page  4  section  B).  The  faster 
disposition  times  in  the  non  case  managed  courts  could  be  attributed  to  those  few 
cases  which  were  "pushed"  along  by  counsel  (ie,  the  cases  in  which  a  speedy 
decision  was  required). 


(ft 
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F)  Time  to  Reach  a  Particular  Stage 


The  following  graph  shows  the  average  time  between  the  filing  of  the  Claim  and 
each  stage  of  proceedings  for  all  disposed  cases  in  which  that  particular  stage  took 
place: 


Observations 

In  the  case  managed  sites  the  Statement  of  Claim,  Statement  of  Defence  and  the 
Trial  Record  are  delivered  earlier,  however  once  the  Trial  Record  is  filed,  there 
appears  to  be  an  extremely  long  lapse  in  time  before  the  case  actually  comes  to 
trial. 

This  lengthy  time  lapse  could  be  the  result  of  the  following  occurrences: 

1)  The  trial  list  in  Windsor  includes  all  cases  commenced  after  January  1, 
1985.  Thus  there  is  a  list  of  approximately  4,000  cases  in  addition  to  the 
cases  filed  since  case  management  that  are  creating  a  bottleneck  at  the 
latter  stages. 
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2)  The  Windsor  standard  track  rules  state  that  a  pre-trial  cannot  be  scheduled 
until  "at  least  eight  months  after  the  day  the  action  is  listed  for  trial"  (Ont. 
Ann.  Practice,  1992/93  pp.  CM58).  Thus  there  is  an  automatic  addition 
of  at  least  eight  months  to  all  cases  which  reach  the  listing  for  trial  stage. 

The  non  case  managed  sites  appear  to  be  the  opposite.  These  courts  required 
more  time  for  the  delivery  of  the  Claim,  Defense  and  Trial  Record,  however  they 
required  less  time  to  come  to  trial. 

It  should  be  noted  however  that  the  actual  number  of  trials  was  very  small  in  all 
locations,  thus  the  average  time  to  trial  may  be  somewhat  skewed  due  to  this 
extremely  small  sample  size. 
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G)  Stages  of  Litigation  for  Pending  Cases 

The  following  chart  shows,  for  pending  cases  only,  the  last  stage  of  litigation 
completed  before  the  survey  was  taken.  For  example,  Windsor  has  64  cases 
pending  (of  all  cases  surveyed),  of  which  13  cases  have  only  a  Statement  of 
Claim  filed,  5  cases  have  a  Claim  and  a  Defence  filed  and  46  have  a  Claim,  a 
Defence  and  a  Trial  Record  filed. 


Court 

Claim/ 

Service 

Defence 

Trial 

Record 

Pre  Trial 

Trial 

# 

% 

a 

% 

a 

% 

it 

% 

it 

% 

Windsor 

13 

20.3 

5 

7.8 

46 

71.9 

0 

0.0 

0 

0.0 

Barrie 

72 

44.7 

66 

41.0 

19 

11.8 

4 

2.5 

0 

0.0 

S.S.M. 

12 

25.0 

21 

43.8 

10 

20.9 

5 

10.4 

0 

0.0 

Peterborough 

36 

57.1 

26 

41.3 

1 

1.6 

0 

0.0 

0 

0.0 

Note:  Percentages  calculated  against  all  pending  cases. 

Observations 

The  cases  pending  in  the  case  managed  locations  have  progressed  further  than 
the  pending  cases  in  the  non  case  managed  locations.  54.4%  of  the  pending  cases 
in  the  case  managed  sites  are  at  the  trial  record  a  subsequent  stage,  whereas  the 
non  case  managed  sites  have  only  10.7%  of  their  pending  at  this  stage  or  further. 

There  also  appear  to  be  less  "abandoned"  cases  (cases  in  which  a  Claim  was  filed 
and  nothing  else)  in  Windsor  and  Sault  Ste.  Marie. 
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H)  Compliance  with  rules  -  Stages  Completed  Within  Guidelines 

The  following  chart  shows  the  frequency  with  which  the  Case  Management 
guidelines  were  followed: 


Court 

Track 

Claim 

Delivered 

Defence 

Delivered 

Trial 

Record 

Delivered 

Pre 

Trial 

Held 

Trial 
Held  j 

Windsor 

Fast 

94.5% 

90.9% 

76.5% 

— 

— 

Standard 

91.7 

86.7 

76.5 

— — 

— 

Complex 

— 

— 

— 

— 

Sault  Ste. 

Fast 

80.4 

88.9 

14.3 

0.0 

0.0 

Marie 

Standard 

85.3 

80.4 

50.0 

20.0 

— 

Complex 

100.0 

60.0 

— 

— 

Observations 

For  the  most  part,  the  Statement  of  Claim  and  Defence  are  filed  within  the 
prescribed  guidelines.  At  least  80%  of  these  documents  are  delivered  within  the 
time  restrictions. 

In  Sault  Ste.  Marie,  there  is  a  substantial  drop  in  adherence  to  the  guidelines  for 
the  filing  of  the  Trial  Record  and  the  holding  of  the  Pre  Trial.  Windsor  maintains 
a  fairly  high  percentage,  with  76.5%  of  all  Trial  Records  filed  within  the  time 
limits. 
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CIVIL  CASE  MANAGEMENT 
STATISTICAL  EVALUATION 

CONCLUSIONS 


The  following  conclusions  are  based  on  findings  arising  out  of  the  preceding  statistical  analysis. 
An  independent  analysis  has  also  been  done  by  Dr.  Barry  Mahoney. 


I.  THE  GOAL  OF  A  CASE  MANAGEMENT  SYSTEM 

In  order  to  properly  determine  the  effectiveness  of  case  management  on  the  Civil  process 
in  Ontario,  we  should  first  reiterate  our  initial  grounds  for  testing  a  case  management 
system  for  the  Province.  The  main  issues  in  piloting  case  management  were  to  determine 
whether: 

A)  Case  Management  has  reduced  delay 

B)  Case  Management  has  facilitated  early  dispositions 


U.  FINDINGS 

A)  Case  Management  has  Reduced  Delay 

i)  The  average  length  of  time  to  deliver  the  Claim,  Defence  and  Trial 
Record  is  shorter  in  the  case  management  sites,  however  the  length  of 
time  between  the  filing  of  the  Trial  Record  and  the  actual  trial  is  much 
longer  in  the  case  management  sites.  This  could  indicate  that  there  are 
little  or  no  procedures  in  place  (either  system  controlled  procedures  or  by 
human  intervention)  to  ensure  that  delay  does  not  occur  once  a  case  has 
reached  the  Trial  Record  or  Pre  Trial  stage.  It  could  also  suggest  that 
there  is  an  increase  in  leniency  towards  the  granting  of  requests  for 
extension  of  time  as  the  case  continues  through  the  latter  stages  of  the 
process.  In  making  these  comments  it  should  be  remembered  that  a 
comprehensive  analysis  of  delay  after  the  Trial  Record  stage  is  difficult 
to  obtain  because  of  the  extremely  small  size  of  the  sample. 

ii)  Pending  cases  in  the  case  managed  courts  have  advanced  further  through 
the  process  than  the  pending  cases  in  the  non  case  managed  courts.  This 
is  a  good  indication  that  there  is  less  "stagnation"  in  case  managed  courts, 
ie.  cases  do  not  tend  to  remain  at  one  particular  stage  for  a  long  period  of 
time.  However,  as  was  discussed  previously,  there  does  appear  to  be 
some  delay  occurring  once  a  case  reaches  the  Trial  Record  stage. 


B)  Case  Management  has  Facilitated  Early  Dispositions 

i)  It  would  appear  that  requiring  the  parties  to  file  documents,  hold 
examinations  etc.  within  prescribed  guidelines  has  resulted  in  a  higher 
percentage  of  disposed  cases  in  the  case  managed  sites.  This  would 
indicate  that,  although  actual  disposition  times  may  not  be  as  fast, 
disposition  rates  are  much  higher  in  the  case  managed  courts. 

ii)  With  respect  to  disposition  times,  there  is  no  reason  why  overall  time  to 
disposition  would  be  slower  in  a  case  managed  court,  as  long  as  the  rules 
are  being  adhered  to  and  enforcement  of  the  rules  is  taking  place.  This 
evaluation  shows  that  disposition  time  is  slower  in  the  case  managed 
courts,  however  this  can  be  attributed  to  the  fact  that  the  disposed  cases 
surveyed  in  the  non  case  managed  sites  tended  to  be  the  cases  in  which  a 
speedy  result  was  required  and  thus  were  "pushed"  along  by  counsel. 


m.  CONCLUDING  REMARKS 


Overall,  the  results  of  this  analysis  would  endorse  some  type  of  case  management  system 
over  the  present  non  case  management  approach.  For  the  most  part,  disposition  rates  are 
higher,  cases  flow  more  rapidly  through  the  system  and  the  case  management  time 
guidelines  with  respect  to  the  delivery  of  documents  are  being  followed. 

However,  it  would  also  appear  that  either  a  reconfiguration  of  the  rules,  or  stronger 
adherence  to  the  rules  is  necessary  in  the  latter  stages  of  the  process  (ie.  from  the  filing 
of  the  Trial  Record)  in  order  that  the  cases  which  do  proceed  this  far  are  also  disposed 
of  within  a  reasonable  period  of  time. 

This  paper  has  been  prepared  in  order  that  it  may  assist  in  further  discussions  on  the 
expansion  of  case  management,  therefore  no  attempt  will  be  made  to  suggest  how  case 
management  might  be  further  expanded. 
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The  following  reports  are  for  Toronto’s  Case  Management  Pilot  Project  which 
commenced  December  2,  1991. 

The  September  Executive  Summary  provides  information  regarding  actions 
commenced  and  disposed  from  December  2,  1991  -  September  30,  1992.  The 
aging  analysis  is  as  of  September  30,  1992. 


The  final  page  of  the  Executive  Summary  details  the  monthly  workload  for 
September  1992. 

In  addition,  the  monthly  workload  summaries  for  December  1991  through  August 
1992  are  included. 
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SEPTEMBER  EXEC  SUMMARY  HIGHLIGHTS 


October  27,  1992  (Revised) 


ACHIEVEMENTS: 


•  Case  Managed  cases  are  being  disposed  of  at  a  greater  rate  than  non  Case  managed  cases 
-  Page  3  (cols  D,  F,  H  &  J) 

•  On  average,  proof  of  service  and  statement  of  defence  stages  for  civil  actions,  are 
completed  within  the  prescribed  timeframes  -  Pages  4  &  5  (cols  D  &  G) 


AREAS  OF  CONCERN: 


•  The  average  number  of  days  to  complete  discoveries  for  civil  actions  is  far  greater  than 
the  time  stipulated  in  the  rules  -  Pages  4  &  5  (col  J) 

•  For  family  cases  the  average  number  of  days  to  complete  the  case  conference  and 
settlement  conference  are  well  beyond  the  timeframes  specified  in  the  rules  -  Pages  6  & 
7  (cols  J  &  M) 
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TORONTO  CASE  MANAGEMENT  PILOT  PROJECT 

CASE  MANAGED  ACTIONS  COMMENCED 


AS  OF  SEPTEMBER  30,1992 


GENERAL  DIVISION 

PROV 

DIV 

MONTH  OF 

FILING 

Gen  Div  Totals 

TYPE  OF  CIVIL  TRACK 

FAMILY 

FAMILY 

A 

it  of 

%  of 

%  of 

FAST 

STANDARD 

COMPLEX 

# 

U 

actions 

civil 

family 

K 

L 

B 

actions 

actions 

n 

%  of  civil 

tt 

%  of  civil 

U 

%  of  civil 

C 

D 

E 

monthly 

G 

monthly 

I 

monthly 

total 

total 

total 

F 

H 

J 

Dec  1991 

439 

77 

23 

159 

47 

149 

44 

30 

8.9 

101 

31 

Jan  1992 

582 

71.1 

28.8 

196 

47.3 

198 

47.8 

20 

4.8 

168 

28 

Feb  1992 

559 

68.9 

31.1 

205 

53.1 

157 

40.7 

23 

6.0 

173 

27 

March  1992 

607 

71 

29 

227 

52.7 

169 

39.2 

35 

8.1 

176 

29 

April  1992 

577 

71 

29 

189 

46 

198 

48.3 

23 

5.6 

167 

35 

May  1992 

514 

70 

30 

162 

45 

176 

48.9 

22 

6.1 

154 

36 

\e  1992 

380 

98.4 

1.6 

199 

53.2 

155 

41.4 

20 

5.3 

6 

36 

July  1992 

330 

97.9 

2.1 

168 

51 

129 

39.1 

26 

7.9 

7 

51 

Aug  1992 

283 

97.5 

2.5 

145 

51.2 

120 

42.4 

11 

3.9 

7 

61 

Sept  1992 

296 

97.6 

2.4 

154 

52 

128 

43.2 

7 

2.4 

7 

58 

Oct  1992 

Nov  1992 

Dec  1992 

TOTAL 

% 

|!!1!|||! 

. 
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DISPOSITION  OF  CASE  MANAGED  VS.  NON  CASE  MANAGED  CASES 


AS  OF:  SEPTEMBER  30,  1992 


GENERAL  DIVISION 

PROV  DIVISIOr^B 

MUIN  1 11 

OF  DISPOS¬ 
ITION 

A 

1  irt 

OF 

TYPE  OF  CIVIL  TRACK 

FAMILY 

FAMILY 

C 

B 

FAST 

STANDARD 

COMPLEX 

tt  disposed 

I 

%  of  Gen  Div 
Family 
pending  at 
start  of  month 

J 

tt 

disposed 

K 

%  of  Prov 
Div  Family 
pending  at 
start  of 

month 

L 

tt 

disposed 

C 

%  of  civil 
pending  at 
start  of 
month 

D 

tt  disposed 

E 

%  of  civil 
pending  at 
start  of 

month 

F 

tt 

disposed 

G 

%  of  civil 
pending  at 
start  of 
month 

H 

Dec  1991 

CM 

2 

N\A 

0 

N\A 

1 

N\A 

0 

N\A 

3 

0 

NON 

4 

N\A 

3 

N\A 

0 

N\A 

0 

N\A 

2 

0 

Jan  1992 

CM 

34 

10.2 

9 

2.7 

4 

1.2 

1 

1.0 

4 

14.3 

NON 

137 

4.5 

50 

1.6 

5 

0.2 

24 

5.9 

11 

57.9 

Feb  1992 

CM 

80 

11.5 

18 

2.6 

0 

0 

20 

0.4 

16 

30.8 

NON 

487 

7.4 

135 

2.1 

7 

0.1 

61 

5.8 

6 

14.3 

March  1992 

CM 

95 

9.6 

43 

4.4 

1 

0.1 

53 

12.6 

21 

33.3 

NON 

519 

5.6 

215 

2.3 

14 

0.1 

120 

7.2 

11 

15.9 

>992 

CM 

132 

10.4 

49 

3.8 

1 

0.1 

86 

15.8 

25 

35.2^| 

NON 

581 

4.7 

234 

1.9 

13 

0.1 

400 

18.3 

33 

Wr 

38.8 

May  1992 

CM 

123 

19.8 

52 

6.9 

3 

2.4 

111 

17.6 

22 

27.2 

NON 

594 

9.2 

226 

3.0 

24 

2.0 

272 

11.4 

29 

33.3 

June  1992 

CM 

131 

19.9 

61 

6.8 

3 

2.0 

122 

18.1 

27 

28.4 

NON 

536 

7.7 

289 

3.2 

30 

2.1 

365 

13.3 

16 

16.2 

July  1992 

CM 

136 

18.7 

60 

6.2 

2 

1.3 

86 

15.4 

27 

26.0 

NON 

354 

4.4 

164 

1.6 

19 

1.2 

386 

12.2 

16 

16.2 

Aug  1992 

CM 

119 

16.0 

86 

8.5 

7 

3.7 

75 

15.9 

31 

24.2 

NON 

570 

6.3 

299 

2.7 

18 

1.0 

282 

8.2 

25 

19.7 

Sept  1992 

CM 

109 

14.7 

97 

9.2 

6 

3.0 

82 

22.0 

41 

25.9 

NON 

444 

4.8 

259 

2.2 

15 

0.8 

605 

15.8 

25 

15.3 

Oct  1992 

CM 

NON 

Nov  1992 

CM 

NON 

Dec  1992 

CM 

£ 

NON 

WJI 
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TORONTO  CASE  MAN  EMENT  PILOT  PROJECT 

CIVIL  AGING  ANALYSIS* 

age  is  from  one  stage  to  the  next 


<N 

os 

o\ 


© 

co 


<D 

X> 

B 

<u 

57 

oo 


OS 

os 


<N 

8 


T3 

o 

■c 

0) 

Cl, 

(U 

X 


o 

£L 


STAGES 

TRIAL 

avg 

age  in 

days 

(std) 

P 

99 

76 

%  of 

actions 

0 

0.3 

600 

tt  in  this 

stage 

N 

- 

PRE-TRIAL 

avg 
age  in 
days 
(std) 

M 

62 

45 

%  of 

actions 

L 

3.6 

90 

© 

tt  in  this 
stage 

K 

28 

COMPLETION  OF 
DISCOVERY 

avg 
age  in 
days 
(std) 

J 

~(0fr) 

18 

105 

%  of 

actions 

I 

19.5 

17.6 

9.0 

tt  in  this 
stage 

H 

154 

Ov 

OO 

STATEMENT  OF 
DEFENCE 

avg 
age  in 
days 
(std) 

G 

r-  © 

49 

(60) 

oz 

53 

(60) 

%  of 
actions 

F 

00 

r-‘ 

27.7 

m 

oo 

tn 

33 

74.4  1 

YLZ 

tt  in  this 
stage 

E 

298 

2806 

634 

!  4109 

148 

VO 

i/I 

PROOF  OF  SERVICE 

avg 
age  in 
days 
(std) 

D 

yr>  o 

(N  VO 

V-' 

i/I  © 
04  VO 

cr\ 

31 

(60) 

%  of 
actions 

C 

63.1 

.04 

74.7 

.03 

VLL 

tt  in  this 
stage 

B 

497 

813 

154 

TYPE 

OF 

CASE 

A 

1 

CM 

NON 

!l 

CM 

NON 

© 

CM 

NON 

oo 

<+-. 

O 

o 

CX 


40  days  after  pleadings  have  closed 


TORONTO  CASE  MANAGEMENT  PILOT  PROJECT 

CIVIL  AGING  ANALYSIS* 

age  is  cumulative 


<N 

ON 

ON 


o' 


u 

X> 

E 

u 

■*—> 

57 

C/3 


ON 

ON 


<N 

Q 

•£ 

£X 

<U 


o 

u. 


STAGES 

TRIAL 

avg 

age  in 

days 

(std) 

P 

248 

294 

0 

%  of 

actions 

0 

0.3 

600 

0 

ft  in  this 

stage 

N 

(N  . 

- 

0 

PRE-TRIAL 

avg 
age  in 

days 

(std) 

M 

195 

241 

240 

%  of 
actions 

L 

306 

90 

© 

ft  in  this 
stage 

K 

28 

r~~ 

COMPLETION  OF 
DISCOVERY 

avg 
age  in 
days 
(std) 

J 

136 

(140f 

190 

(210) 

162 

%  of 
actions 

I 

19.5 

17.4 

9.0 

ft  in  this 
stage 

H 

154 

189 

00 

STATEMENT  OF 
DEFENCE 

avg 
age  in 
days 
(std) 

G 

56 

(100) 

VO 

68 

(120) 

r- 

75 

(120) 

|  ZZl 

%  of 
actions 

F 

37.9 

27.7 

58.2 

33 

r- 

YLZ 

ft  in  this 
stage 

E 

299 

§ 

00 

(N 

633 

1  4109 

148 

IT) 

PROOF  OF  SERVICE 

avg 
age  in 
days 
(std) 

D 

l/N  O 
<N  VO 

> — ' 

<N 

u-i  0 

(N  VO 

'w' 

O' 

/-—V 

—  0 
m  vo 

%  of 
actions 

C 

63.2 

0.04 

74.5 

eoo 

77 

ft  in  this 
stage 

B 

498 

00 

154 

TYPE 

OF 

CASE 

A 

FAST 

CM 

NON 

CM 

NON 

O 

0 

CM 

NON 

00 

<4- 

o 

<u 

0D 

03 

Oh 


40  days  after  pleadings  have  closed 


TORONTO  CASE  MAN/^MENT  PILOT  PROJECT 

FAMILY  AGING  ANALYSIS* 

age  is  from  one  stage  to  the  next,  not  cumulative 


CN 

On 

ON 


o 

m 

i- 

<u 

X> 

E 

<L> 

Di 

57 


ON 

ON 

cs 

Q 

■8 

‘5 

Cu 

<u 

X 

u- 

O 


STAGES 

HEARING 

avg 

age  in 

days 

(std 

60) 

P 

e 

97 

_ 

100 

06 

%  of  ail 

actions 

0 

o 

0.1 

0.3 

o 

o 

tt  in  this 

stage 

N 

e 

Tt 

^4 

r- 

SETTLEMENT 

CONFERENCE 

avg 
age  in 

days 

(std 

90) 

M 

o 

o 

107 

00 

in 

%  of  all 
actions 

L 

6.7 

ro 

2.3 

0.05 

17.1 

tt  in  this 
stage 

K 

© 

fS 

NO 

N 

O 

m 

CASE  CONFERENCE 

avg 
age  in 
days 
(std 
10) 

J 

V) 

m 

47 

O 

00 

%  of  all 
actions 

I 

22.3 

6.0 

601 

tt  in  this 
stage 

H 

r* 

NO 

00 

ON 

STATEMENT  OF 
DEFENCE/A  &  CP 

avg 
age  in 
days 
(std 
40) 

G 

m 

49 

Tt 

in 

%  of 

all  actioas 
F 

35.3 

8.5 

10 

90 

21.1 

tt  in  this 
stage 

E 

_ 

NO 

O 

— H 

342 

30 

rs 

m 

PROOF  OF  SERVICE 

£  j*  «  tS  2  Q 

CS  W)  -w  w  ~ 

00 

43 

r- 

m 

%  of  all 
actions 

C 

75.7 

12.7 

46.9 

_ 

tt  in  this 
stage 

B 

LIZ 

38 

CnI 

00 

TYPE 

OF 

CASE 

A 

GEN  DIV 
PETITION 

s 

u 

NON 

GEN  DIV 
CLAIMS 

CM 

NON 

PROV  DIV 

CM 

NON 
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TORONTO  ;e  management  pilot  project 

FAMILY  AGING  ANALYSIS* 

age  is  cumulative 


< : 


4 
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I 


00 

<+- 

o 


oo 

<D 

ojo 

cc 


Actions  commenced  since  December  2,  1991 


TORONTO  CASE  MANAGEMENT  PILOT  PROJECT 

MONTHLY  SUMMARY  OF  WORKLOAD 

For  the  period  DECEMBER  2,  1991  to  DECEMBER  3E  1991 


4 


Actions  commenced  since  December  2,  1991 


TORONTO  CASE  MAPWEMENT  PILOT  PROJECT 

MONTHLY  SUMMARY  OF  WORKLOAD 

For  the  period  JANUARY  1,  1992  to  JANUARY  31.  1992 


CHANGE 

LAST 

MONTH 

9 

158 

1397 

146 

1340 

(N 

co 

253 

i 

28 

ON 

CHANGE 

THIS 

MONTH 

8 

in 

T— 1 

1553 

ON 

T— ( 

1682 

ON 

r-H 

255 

c-  a 

NO  C 

r— 1  \C 

5 

5 

5 

i 

24 

23 

%  CASE 
MANAGED 
PENDING  IS 
OF  TOTAL 
PENDING 
ACTIONS 

7 

PENDING 
AT  END  OF 
MONTH 

6 

in 

t-H 

2950 

337 

3022 

IT) 

508 

(N  rr 

C"  r- 

'  NC 

N 

H 

5 

52 

42 

CASES 

DISPOSED 

5 

January  1992 

=tfc 

34 

ON 

CO 

▼— H 

o 

48 

in 

c< 

C' 

N 

4 

- 

CASES 

COMM’D 

4 

January  1992 

=tfc 

ON 

i-H 

1692 

t-H 

o 

<N 

1730 

co 

(SI 

260 

168 

H 

1 

5 

28 

34 

PENDING 
AT  START 
OF  MONTH 
3 

X 

IT) 

r— H 

1397 

146 

1340 

32 

253 

28 

ON 

TYPE 

OF 

CASE 

2 

CM 

NON* 

CM 

NON* 

CM 

NON* 

CM 

NON* 

) 

CM 

CON¬ 

TROL* 

TYPE  OF 
TRACK 

1 

GENERAL 

DIVISION 

FAST 

STANDARD 

COMPLEX 

FAMILY 

PROVINCIAL 

DIVISION 

FAMILY 

Actions  commenced  since  December  2,  1991 


TORONTO  CASE  MANAGEMENT  PILOT  PROJECT 

MONTHLY  SUMMARY  OF  WORKLOAD 

For  the  period  FEBRUARY  1,  1992  to  FEBRUARY  28,  1992 


CHANGE 

LAST 

MONTH 

9 

175 

CO 

uo 

uo 

o^ 

1682 

On 

r-H 

255 

167 

608 

24 

23 

CHANGE 

THIS 

MONTH 

8 

r-H 

uo 

oc 

o 

lO 

t-H 

1434 

28 

235 

153 

ON 

OC 

UO 

- 

27 

%  CASE 
MANAGED 
PENDING  IS 
OF  TOTAL 
PENDING 
ACTIONS 

7 

PENDING 
AT  END  OF 
MONTH 

6 

436 

4035 

All 

4456 

79 

743 

uo 

rxi 

CO 

1202 

67 

50 

CASES 

DISPOSED 

5 

February 

1992 

83 

499 

20 

ON 

co 

o 

r~ 

ON 

57 

NO 

o 

CASES 

COMM’D 

4 

February 

1992 

204 

1584 

UO 

UO 

T— 1 

1573 

oc 

Cx) 

242 

04 

646 

27 

33 

PENDING 
AT  START 
OF  MONTH 
3 

315 

2950 

337 

3022 

UO 

oc 

uo 

172 

CO 

NO 

24 

.  23 

TYPE 

OF 

CASE 

2 

CM 

NON* 

CM 

NON* 

CM 

NON* 

CM 

NON* 

CM 

CON¬ 

TROL’ 

TYPE  OF 
-  TRACK 

1 

GENERAL 

DIVISION 

FAST 

STANDARD 

COMPLEX 

FAMILY 

PROVINCIAL 

DIVISION 

FAMILY 

Actions  commenced  since  December  2,  1991 


Q 

H< 

So 


w 

>-5 

o 

e* 


DC 
hO 

8^ 
S  UL 


H 
Z 

o 
a 


X 

H 


04 

On 

On 


cn 


s 


o 


04 

ON 

ON 


X 

u 

06 

< 

£ 

T3 

.o 

'C 

<u 

a. 

<u 

s: 


o 

PU| 


CHANGE 

LAST 

MONTH 

9 

NT) 

r- 

i 

1553 

5^  ^ 

r-H 

r— 

I 

)  r-H 

H 

255 

r- 

NO 

r-H 

608 

24 

23 

CHANGE 

THIS 

MONTH 

8 

129 

1232 

127 

1406 

nv/v 

34 

260 

co 

04 

519 

00 

NO 

%  CASE 
MANAGED 
PENDING  IS 
OF  TOTAL 
PENDING 
ACTIONS 

7 

PENDING 
AT  END  OF 
MONTH 

6 

565 

5267 

599 

5  2^ 

?  - 

1003 

448 

1721 

75 

99 

CASES 

DISPOSED 

5 

March  1992 

4fc 

r- 

ON 

H 

04 

NO 

42 

■) 

■)  <-1 

4 

53 

NO 

t-H 

i"H 

04 

- 

CASES 

COMM’D 

4 

March  1992 

NO 

04 

04 

1853 

169 

1^41 

35 

274 

176 

635 

29 

27 

PENDING 
AT  START 
OF  MONTH 
3 

436 

4035 

472 

44S6 

6  L 

743 

325 

1202 

67 

50 

TYPE 

OF 

CASE 

2 

CM 

NON* 

CM 

NON* 

\  % 

l  U 

NON* 

CM 

* 

Z 

o 

z 

CM 

CON¬ 

TROL* 

TYPE  OF 
TRACK 

1 

GENERAL 

DIVISION 

FAST 

STANDARD 

COMPLEX 

FAMILY 

PROVINCIAL 

DIVISION 

FAMILY 

Actions  commenced  since  December  2,  1991 


TORONTO  CASE  MANAGEMENT  PILOT  PROJECT 

MONTHLY  SUMMARY  OF  WORKLOAD 


% 

CHANGE 

9.9 

20.8 

24.9 

24.3 

21.2 

21.2 

14.9 

8.9 

12.3 

2.4 

CHANGE 

57 

1115 

149 

1468 

22 

212 

oo 

195 

o 

CN 

%  CASE 
MANAGED 
PENDING 

IS  OF 
TOTAL 
PENDING 
ACTIONS 

8.9 

9.1 

9.4 

20.8 

V/N 

PENDING 
AT  END 
OF 

MONTH 

630 

6464 

747 

7504 

126 

1212 

624 

2378 

00 

87 

CASES 

DISPOSED 

April  1992 

=tt: 

132 

581 

49 

234 

- 

m 

86 

25 

33 

CASES 

COMM’D 

April  1992 

189 

1693 

198 

1702 

23 

225 

167 

595 

35 

in 

cn 

PENDING 
AT  START 
OF 

MONTH 

573 

5349 

598 

6036 

o 

1000 

543 

2183 

oo 

in 

oo 

TYPE 

OF 

CASE 

CM 

k 

o 

z 

CM 

NON* 

CM 

NON* 

CM 

k 

o 

z 

CM 

k 

o 

z 

TYPE  OF 
TRACK 

GENERAL 

DIVISION 

FAST 

STANDARD 

COMPLEX 

FAMILY 

PROVINCIAL 

DIVISION 

FAMILY 

Actions  commenced  since  December  2,  1991 


TORONTO  CASE  MA’  CEMENT  PILOT  PROJECT 

MONTHLY  SUMMARY  OF  WORKLOAD 


in 

u- 

o 


*n 

<u 

bJj 


Actions  commenced  since  December  2,  1991 


TORONTO  CASE  MANAGEMENT  PILOT  PROJECT 


o 

< 

o 

fa 

fa 

fa 

o 

£ 

fa 

o 

>< 

fa 

S 

§ 

5 

c/3 

>< 

fa 

fa 

H 

Z 

o 

§ 


(N 

ON 

ON 


o 

co 

<u 

c 

3 


(N 

ON 

On 


O 


CN 

ON 

ON 


<u 

c 

3 


•o 

o 

-c 

<d 

Q. 

<D 

.C 


ri 

<n 

►J 

O 

Q 

m 

Q 

Z 

PJ 

2 

< 


o 

tu 


% 

CHANGE 

THIS 

MONTH 

10 

(OF  COL  3) 

10.3 

14.7 

10.7 

13.75 

11.7 

11.6 

c7 

r-’ 

15.9 

9.5 

8.8 

CHANGE 

LAST 

MONTH 

9 

39 

770 

124 

n- 

f- 

co 

ON 

On 

ON 

T  < 

43 

331 

o- 

VYN 

CHANGE 

THIS 

MONTH 

8 

68 

CO 

o 

94 

1206 

r-~ 

164 

(911) 

436 

On 

oo 

%  CASE 
MANAGED 
PENDING  IS 
OF  TOTAL 
PENDING 
ACTIONS 

7 

8.3 

t" 

o o 

9.3 

oo 

Tfr" 

N\A 

PENDING 
AT  END  OF 
MONTH 

6 

727 

8022 

696 

10114 

162 

1574 

559 

3176 

27 

66 

CASES 

DISPOSED 

5 

June  1992 

co 

536 

NO 

289 

co 

30 

122 

365 

36 

24 

CASES 

COMM’D 

4 

June  1992 

199 

567 

155 

1495 

20 

194 

NO 

801 

95 

32 

PENDING 
AT  START 
OF  MONTH 
3 

659 

6991 

875 

8908 

145 

1410 

675 

2740 

104 

On 

TYPE 

OF 

CASE 

2 

CM 

Z 

o 

z 

CM 

k 

o 

z 

CM 

k 

o 

z 

CM 

NON* 

CM 

CONT¬ 

ROL* 

TYPE  OF 
TRACK 

1 

t-3  jr 
t2  2 

S52 

oo 

FAST 

STANDARD 

COMPLEX 

FAMILY 

PROVINCIAL 

DIVISION 

FAMILY 

< 


in 


o 

*n 

<u 

&D 

cb 

a. 


Actions  commenced  since  December  2,  1991 


TORONTO  CASE  MAN^EMENT  PILOT  PROJECT 

MONTHLY  SUMMARY  OF  WORKLOAD 

For  the  period  JULY  1992  to  JULY  1992 


CHANGE 

LAST 

MONTH 

9 

68 

1031 

Ov 

1206 

r-~ 

SC 

r-H 

V o' 

t-H 

436 

On 

oc 

CHANGE 

THIS 

MONTH 

8 

32 

o 

00 

o 

69 

1047 

24 

169 

o7 

r- 

381 

24 

28 

%  CASE 
MANAGED 
PENDING  IS 
OF  TOTAL 
PENDING 
ACTIONS 

7 

7.7 

8.5 

9.7 

11.9 

N/A 

PENDING 
AT  END  OF 
MONTH 

6 

759 

9102 

1038 

11161 

186 

1743 

480 

3557 

128 

127 

CASES 

DISPOSED 

5 

July  1992 

136 

354 

60 

164 

<N 

On 

86 

386 

27 

vC 

CASES 

COMM’D 

4 

July  1992 

x  1 

VC 

1434 

On 

(N 

r-H 

1211 

26 

OC 

X 

r-H 

t-~ 

767 

44 

PENDING 
AT  START 
OF  MONTH 
3 

727 

8022 

696 

10114 

162 

1574 

559 

3176 

104 

66 

TYPE 

OF 

CASE 

2 

CM 

NON* 

CM 

NON’ 

CM 

NON* 

CM 

* 

Z 

o 

z 

CM 

CON¬ 

TROL* 

■ 

TYPE  OF 
TRACK 

1 

GENERAL 

DIVISION 

FAST 

STANDARD 

COMPLEX 

FAMILY 

PROVINCIAL 

DIVISION 

FAMILY 

Actions  commenced  since  December  2,  1991 
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COURT  DELAY  SURVEY  -  PRELIMINARY  ANALYSIS 


The  following  three  reports  provide  an  analysis  of  data  gathered  in 
a  survey  of  lawyers,  judges  and  court  staff  in  Essex  and  Algoma. 
The  purpose  of  the  survey  was  to  obtain  the  opinions  of  those  who 
work  in  the  court  system  on  the  operation  of  the  system  in  their 
areas . 

The  first  report  presents  an  analysis  of  data  on  the  sample  as  a 
whole;  the  second  compares  lawyers  in  Essex  and  Algoma;  the.  third 
compares  those  -  lawyers,  judges  and  court  staff  -  who  spend  25%  or 
less  time  dealing  with  civil  litigation  matters  with  those  who 
spend  50%  or  more  of  their  time  with  civil  litigation. 

Generally  speaking,  the  analyses  confirm  what  was  reported  in  the 
report  of  the  Joint  Committee  on  Court  Reform,  Dec.  8,  1988,  which 
identified  some  specific  problems  in  the  present  system.  For 
example,  the  lack  of  sufficient  pressure  to  settle  cases  at  an 
early  stage  was  identified  as  a  very  important  or  somewhat  import¬ 
ant  factor  in  delay  by  over  three-quarters  of  the  total  sample. 
The  lack  of  fixed  trial  dates  was  likewise  identified  as  a  problem 
by  two-thirds  of  the  overall  sample  and  by  over  80%  of  the  Essex 
lawyers.  Finally,  the  number  of  judges  was  identified  as  a  very 
important  or  somewhat  important  resource  factor  by  three-quarters 
of  the  sample. 

Solutions  proposed  in  the  Joint  Committee's  report  were  also  given 
support  by  the  respondents  to  the  survey.  For  example,  setting 
fixed  trial  dates,  developing  trial  scheduling  policies  to  ensure 
the  efficient  use  of  judges'  and  lawyers'  time,  putting  in  place 
procedures  for  the  early  identification  of  protracted  cases  -  all 
were  considered  very  effective  solutions  in  reducing  delay  by  half 
to  two-thirds  of  respondents. 

Overall,  almost  two-thirds  of  the  sample  as  a  whole  declared 
themselves  very  satisfied  or  satisfied  with  the  current  civil  court 
system  with  respect  to  delay.  However,  those  who  spent  more  time 
dealing  with  civil  matters  were  less  satisfied  than  those  who  spent 
one  quarter  or  less  time  with  such  matters. 


COURT  DELAY  SURVEY:  COMPLETE  SAMPLE 
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The  survey  questionnaire  was  sent  to  a  total  of  618  people,  193  of 
whom  (31%)  responded.  Over  three-quarters  of  respondents  (149,77%) 
were  from  Essex  County;  the  remainder  (44,23%)  were  from  Algoma. 
They  had  worked  an  average  of  11.5  years  (median=10  years)  in  those 
locations . 


The  sample  was  composed  primarily  of  lawyers  (146,76%),  court  staff 
(35,18%)  and  judges  (8,4%).  Three-quarters  of  the  lawyers  (109, 
75%)  worked  in  law  firms  and  the  rest  were  solo  practitioners. 
Two-thirds  of  lawyers  worked  for  companies  with  less  than  10 
lawyers. 

Over  three-quarters  of  the  respondents  (155,80%)  spent  some  part  of 
their  time  in  Civil  Court;  almost  two-thirds  (98,63%)  spent  50%  or 
more  of  their  time  with  Civil  Court  matters.  Likewise,  almost  two- 
thirds  of  lawyers  (84,61%)  spent  50%  or  more  of  their  practice  in 
civil  litigation. 

Delay  seriousness 

Ten  percent  of  respondents  (18)  felt  that  delay  was  a  "ver^ 
serious”  problem  at  their  location  and  another  half  found  i^B 
"somewhat  serious"  problem  (92).  Fifty-seven  percent  of  Essex 
respondents  (80,56%)  felt  delay  was  "very  serious"  or  "somewhat 
serious"  compared  with  almost  three-quarters  of  Algoma  respondents 
(30,70%). 

Stages  of  delay 

An  attempt  was  made  to  identify  the  stages  of  proceedings  where  the 
respondents  found  the  greatest  delay.  Unfortunate-  ly,  of  the  119 
people  who  responded  to  the  questions  relating  to  stages  of 
proceedings,  48  misunderstood  the  instructions  and  their  responses 
had  to  be  excluded  from  the  analysis.  The  remaining  71  respondents 
were  used  to  assess  delay  at  various  stages.  They  were  asked  to 
select  3  out  of  8  stages  and  to  rank  them  from  1  to  3  in  order  of 
importance;  they  provided  a  total  of  205  choices.  The  two  stages 
from  setting  down  for  trial  to  pre-trial,  and  from  pre-trial  to 
trial,  were  each  ranked  first  in  order  of  importance  by  17 
respondents  (see  Table  1). 
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Table  1 

Stage  of  proceedings  where 
greatest  delay  is  found 

Rank  Total  Number 

123  of  Responses 


n 

n 

n 

n 

1.  From  setting  down  for  trial 
to  pre-trial. 

17 

18 

4 

39 

2.  From  pre-trial  to  trial. 

17 

6 

11 

35 

3.  From  the  completion  of  discovery 
until  the  matter  is  set  down 
for  trial. 

14 

13 

17 

44 

4.  From  the  commencement  of  discovery 
until  the  completion  of  disovery. 

9 

14 

17 

40 

5.  From  the  completion  of  pleadings 
to  the  commencement  of  discovery. 

4 

11 

7 

22 

6.  From  the  time  cause  of  action  arose 
to  the  issuance  of  the  statement 
of  claim. 

4 

3 

7 

14 

7.  From  the  issuance  of  the  statement 
of  claim  to  the  completion  of 
pleadings . 

2 

3 

3 

8 

8.  Other  stages  of  proceedings. 

3 

0 

0 

205 

Legal/.iudicial  factors  contributing  to 

delay 

Respondents  were  offered  a  list  of  20  factors  which  might 
contribute  to  delay  problems  in  Civil  Court  and  were  asked  to  rate 
these  factors  on  a  scale  from  Very  Important,  Somewhat  Important, 
Not  at  all  Important  and  Don't  Know/NA.  The  most  important  factor, 
by  a  wide  margin,  was  that  too  many  actions  were  settled  just 
before  trial  which  might  have  been  settled  sooner.  Table  2  shows 
the  6  factors  most  commonly  selected  as  very  important  contributors 
to  delay. 
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Table  2 

Most  important  legal/judicial 
factors  contributing  to  delay- 

11 


1.  Too  many  actions  settled  eve 

of  trial  which  could/should  72 

have  been  settled  sooner. 

2.  Insufficient  pressure  on  the  58 

parties  to  settle  early. 

3.  Excessive  delay  between  listing 

an  action  for  trial  and  getting  47 

a  pre-trial  date  in  Supreme  Court. 

4.  Lack  of  fixed  trial  dates  46 

5.  Too  many  adjournments  because  46 

cases  are  not  ready  when  called. 

6.  Insufficient  access  to  judicial  46 

direction  prior  to  a  case  being 
set  down  for  trial. 

These  factors  contributed  most  to  delay  in  both  simple  and  complex 
cases.  In  simple  cases,  the  three  factors  most  frequently  selected 
as  first,  second  or  third  choices  were:  1.  too  many  actions 

settled  (46);  2.  insufficient  pressure  (42);  3.  insufficient  access 
(28).  In  complex  cases  the  order  was  slightly  different: 

1.  insufficient  pressure  (32);  2.  too  many  actions  settled  (31); 

3.  insufficient  access  (31). 

Several  comments  were  offered  with  respect  to  causes  of  delay. 
Judges,  it  was  said,  were  too  ready  to  give  adjournments,  failed  to 
enforce  time  limits  and  did  not  dismiss  for  delay.  The  general 
thrust  of  the  criticism  of  judges  was  that  they  were  not  tough 
enough  in  enforcing  existing  Rules.  As  for  lawyers,  it  was  said 
that  they,  failed  to  prepare  cases  at  an  early  enough  stage  to 
assess  their  true  merits,  were  not  prepared  to  proceed  due  to 
overbooking  and  called  for  unneccessary  adjournments. 

Administrative  factors  contributing  to  delay 

Administrative  factors  were  not  thought  to  contribute  as  much  to 
delay  as  the  legal/judicial  factors  described  above.  The  3  factors^^ 
most  commonly  cited  as  "very  important"  were:  1.  the  assignement^ 
court  method  of  obtaining  a  trial  date  (33,28%);  2.  the 

consequences  of  failure  to  comply  not  being  severe  enough  (24,20%), 
and;  3.  the  inflexible  enforcement  of  Civil  Rules  by  court  staff 
(22,18%) . 


%  Total  Number 
Of  Respondents 


57.1 


126 


46.4 


125 


38.5 


122 


38.3 

38.0 


120 

121 


37.4 


123 
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Resource  factors  contributing  to  delay 

Resource  factors-  we^e  considered  more  important  than  administrative 
factors  in  contribuing  to  delay.  The  number  of  judges  in 
particular  stood  apart  from  other  factors  as  an  element  in  delay; 
58  repondents  (48%)  felt  this  was  a  "very  important"  consideration. 
One-third  (40,34%)  felt  the  current  level  of  funding  was  "very 
important".  The  size  and  expertise  of  court  staff  were  the  least 
important  factors. 

Solutions  to  problem  of  delay 

The  most  effective  means  of  reducing  court  delay  was  to  speedily 
resolve  pre-trial  issues  after  discovery;  this  was  selected  as  a 
"very  effective"  solution  by  two-thirds  of  respondents  (80,65%). 
Setting  fixed  trial  dates  (78,64%)  was  a  close  second.  Table  3 
lists  the  five  solutions  most  often  selected  as  effective  solutions 
to  delay  problems. 

Table  3 

Most  effective  solutions  to 
delay  problems 

n 


1.  Speedy  resolution  of  pre-trial 

issue  after  discovery  80 

2.  Setting  fixed  trial  dates  78 

3.  Trial  scheduling  policy  ensuring 

efficient  use  of  judge's  time  75 

4.  Trial  scheduling  policy  ensuring 

efficient  use  of  lawyer's  time  73 

5.  Establishing  procedures  for  early 
identification  of  protracted  cases  64 


%.  Total  Number 

Of  Respondents 


64.5 

124 

63.9 

122 

60.5 

124 

59.3 

123 

53.3 

120 

None  of  the  other  possible  solutions  was  chosen  by  mere  than  half 
of  the  respondents.  Increasing  the  number  of  judges  and  court 
staff  was  selected  by  58  respondents  (48%),  exactly  the  number  who 
indicated  this  was  a  very  important  resource  factor  in  contributing 
to  delay. 

Overall  satisfaction  with  the  system 

Just  over  half  the  respondents  reported  they  were  "very  satisfied" 
or  "satisfied"  (98,52%)  with  the  current  Civil  Court  system. 
Seventy-six  (76,40%)  reported  they  were  "dissatisfied"  (66)  or 
"very  dissatisfied"  (10). 
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All  those  who  reported  themselves  "very  satisfied"  were  lawyers. 
Over  half  the  lawyers  (85,59%)  were  "very  satisfied"  or  "satisfied" 
with  the  Civil  Court  system  in  their  area  with  respect  to  delay; 
37%  (54)  werp  "very  dissatisfied"  or  "dissatisfied".  Within  the 
group  of  lawyers  there  were  differences;  of  those  in  solo  practice, 
three-quarters  (28,76%)  were  "very  satisfied"  or  "satisfied",  while 
just  over  one  half  of  lawyers  in  law  firms  fell  into  these 
categories  (57,53%). 

Several  lawyers  felt  that  there  was  no  delay  problem  at  their 
locations  and  were  satisfied  with  the  present  system.  They  felt 
that  lawyers  could  get  cases  moved  on  as  quickly  as  they  wished  and 
that  the  present  Rules  provided  sufficient  resources  to  force  a 
case  on  if  so  desired.  One  lawyer  stated: 

"so-called  delays  in  the  system  are  most  often  factored 
in  by  the  lawyer  handling  the  case  to  allow  for  the  case 
to  mature.  Serious  cases  will  still  hang  around  for  a 
long  time  even  with  case  flow  management". 

Some  lawyers  were  strongly  opposed  to  the  very  concept  of  case  flow 
management.  It  was  described  as:  "ill-conceived. . .too  restrictive 
and  unworkable";  "a  counter-productive  system  for  all  but  thos^^ 
engaged  solely  in  litigation  practice”;  "a  waste  of  judges  time"^^ 
One  respondent  felt  that  if  existing  time  limits  were  enforced  and 
stiffer  costs  awarded,  there  would  be  no  need  for  caseflow 
management  -  "a  draconian  method". 

In  contrast  with  the  lawyers,  just  over  one-quarter  of  the 
remaining  respondents  were  "satisfied"  (12,28%).  Court  staff  in 
particular  were  not  satisfied  with  the  system;  almost  two-thirds 
(19,60%)  declared  themselves  "very  dissatisfied"  or  "dissatisfied". 
Many  court  staff  believed  that  lawyers  were  responsible  for  delays 
and  did  not  make  enough  effort  to  settle  until  the  eve  of  trial. 
They  felt  that  there  should  be  fewer  adjournments  and  that  judges 
should  deal  more  strictly  with  lawyers  who  constantly  delay 
matters. 

A  comparison  of  Algoma  and  Essex  respondents  showed  that  59%  (26) 
of  the  former  and  50%  (72)  of  the  latter  were  "very  satisfied"  or 
"satisfied".  In  Algoma,  39%  (17)  reported  they  were  "dissatisfied" 
or  "very  dissatisfied",  compared  with  41%  (59)  in  Essex. 


V.’ 


COURT  DELAY  SURVEY:  ALGOMA  and  ESSEX  LAWYERS 

Thg  Rftmp]  e 

Of  the  overall  sample  of  193  respondents,  146  were  lawyers;  110 
were  from  Essex  and  36  were  from  Algoma.  They  made  up  74%  of  the 
Essex  sample  and  78%  of  the  Algoma  sample. 

The  Algoma  lawyers  had  worked  slightly  longer  there  than  their 
Essex  counterparts  had  worked  in  Essex.  The  average  in  Algoma  was 
12.5  years;  half  the  lawyers  had  worked  there  more  than  11  years. 
In  Essex,  the  average  was  11.8  years  and  half  the  lawyers  had 
worked  there  for  9  years. 

Two-thirds  of  Essex  lawyers  (66%, 73)  worked  in  firms  compared  with 
44%  (16)  in  Algoma. 

The  Essex  lawyers  also  spent  a  greater  proportion  of  their  practice 
in  civil  litigation;  two-thirds  (73,  66%)  spent  at  least  half  their 
time  with  such  matters.  In  Algoma,  just  42%  (15)  spent  at  least 
half  their  time  in  civil  litigation. 

Delay  seriousness 

The  two  groups  held  fairly  similar  views  on  the  seriousness  of 
delay  in  their  areas.  Two-thirds  of  Algoma  lawyers  (64%,  23)  and 
58%  of  Essex  lawyers  (62)  felt  delay  was  "very  serious”  or 
"somewhat  serious”.  Approximately  one-quarter  of  Algoma  lawyers 
(10,  28%)  and  one-third  of  Essex  lawyers  (37,  35%)  felt  delay  was 
not  at  all  serious. 

Stages  of  delay 

Respondents  were  asked  to  select  three  stages  of  proceedings  from 
eight  and  to  rank  the  stages  from  1  to  3  according  to  where  they 
found  the  greatest  delay.  Relatively  few  respondents  answered 
these  questions.  Even  so,  it  was  clear  in  Algoma  that  the  stage 
from  pre-trial  to  trial  was  where  the  most  delay  was  thought  to 
occur;  of  the  12  lawyers  who  answered  this  question,  10  ranked  it 
first  in  order  of  importance.  No  other  area  was  ranked  first  in 
order  of  importance  by  more  than  one  respondent. 

In  Essex,  the  stage  from  setting  down  for  trial  to  pre-trial  was 
ranked  first  by  16  of  31  lawyers  who  responded.  The  stage  from  the 
completion  of  discovery  until  the  matter  is  set  down  for  trial  was 
placed  first  by  10  of  28  people,  and  that  from  the  commencement  to 
the  completion  of  discovery  was  ranked  first  by  6  of  30  people. 

Legal/.iudicial  factors  contributing  to  delay 

Respondents  were  offered  a  list  of  20  factors  which  might 
contribute  to  delay  at  their  location.  In  Essex,  the  most  import¬ 
ant  item  was  "too  many  actions  settled  on  the  eve  of  trial  which 
could  or  should  have  been  settled  sooner".  In  Algoma,  the  factor 
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selected  first  was  the  lack  of  fixed  trial  dates.  Table  1 
presents  the  10  factors  selected  most  frequently  as  "very 
important”  in  contributing  to  delay  (in  the  order  in  which  they 
were  selected  in  Essex). 

Table  1 

Most  important  legal\judicial  factors 
contributing  to  delay 

Essex  Algoma 


n 

% 

total 

n 

% 

total 

Too  many  actions  settled  on  the 
eve  of  trial  that  could/should 
have  been  settled  sooner. 

41 

58 

71 

9 

36 

25 

Insufficient  pressure  on  the 
parties  to  settle  early. 

37 

52 

71 

7 

28 

25 

Lack  of  fixed  trial  dates. 

34 

50 

68 

11 

46 

24 

Excessive  delay  between  listing 
an  action  for  trial  and  getting 
a  pre-trial  date  in  SCO. 

31 

45 

69 

8 

33 

24. 

m 

Insufficient  access  to  judicial 
direction  prior  to  a  case  being 
set  down  for  trial. 

28 

40 

70 

9 

38 

24 

Too  many  adjournments  because 
cases  are  not  ready  when  called. 

22 

32 

68 

4 

17 

24 

Excessive  delay  between  listing 
an  action  for  trial  and  getting 
a  pre-trial  date  in  DCO. 

19 

27 

71 

8 

32 

25 

Examinations  for  discovery  not 
scheduled  soon  enough  after 
close  of  pleadings. 

18 

26 

69 

3 

12 

25 

Lack  of  timely  and  cooperative 
disclosure  in  producing  documents. 

16 

23 

70 

3 

13 

24 

Cases  not  listed  early  enough 
due  to  outstanding  undertakings. 

16 

23 

70 

1 

4 

25 

Several  respondents  offered  comments 

on  reasons 

for 

delay. 

In 

Algoma,  lawyers  felt  there  was  a  need  to  shorten  the  time  from  the^_ 
end  of  discovery  to  the  date  of  trial,  which  should  be  a  fixeal^P 
date,  and  that  there  was  insufficient  pressure  from  judges  to  set 
down  for  trial.  In  Essex,  the  major  complaint  seemed  to  be  that 
judges  were  not  strict  enough  in  enforcing  the  Rules;  specifically. 


that  they  permitted  too  many  adjournments  and  did  not  penalize 
failure  to  comply  with  the  Rules. 

Administrative  factors  contributing _ to  delay 

Although  relatively  few  people  responded  to  the  series  of  questions 
addressing  administrative  matters,  the  two  locations  differed  quite 
considerably  on  several  items.  In  Essex,  30  lawyers  (44%  of  those 
who  answered  this  question)  felt  poor  communication  between  the  Bar 
and  the  court  staff  was  a  "very  important"  or  "somewhat  important" 
issue;  in  Algoma,  no-one  found  this  "very  important"  and  just  16% 
(4)  thought  it  "somewhat  important". 

In  a  related  factor,  almost  two-thirds  of  Essex  lawyers  (43,  61%) 
identified  the  failure  to  inform  the  Bar  of  changes  in  administrat¬ 
ive  procedures  as  a  problem;  only  28%  (7)  in  Algoma  found  this  to 
be  even  "somewhat  important"  and,  again,  no-one  thought  it  "very 
important" . 

In  both  locations  the  assignment  court  method  of  obtaining  a  trial 
was  first  as  a  factor  in  contributing  to  delay.  In  Essex,  61%  (42) 
rated  it  "very  important"  (20,  29%)  or  "somewhat  important"  (22, 
32%).  In  Algoma,  almost  three-quarters  rated  it  "very  important" 
(5,  20%)  or  "somewhat  important”  (13,  52%). 

Resource  factors 

There  was  considerable  agreement  between  the  Algoma  and  Essex 
groups  on  the  most  important  resource  factors  bearing  on  court 
delay.  In  both  locations  the  number  of  judges  and  the  current 
level  of  funding  were  placed  first  and  second,  respectively,  as 
"very  important"  factors.  In  Algoma,  48%  of  lawyers  (12)  thought 
the  number  of  judges  was  "very  important",  compared  with  41%  (28) 
in  Essex.  Interestingly,  one  third  of  Algoma  respondents  (8,  32%) 
thought  this  was  not  at  all  an  important  factor  compared  with  just 
20%  (14)  of  Essex  respondents. 

The  level  of  funding  was  considered  "very  important"  by  29%  (7)  of 
Algoma  respondents  and  by  34%  (23)  from  Essex. 

Solutions  tn  delay  pmhlsmfl 

Both  locations  were  also  in  agreement  on  the  most  effective  means 
of  resolving  delay  problems.  Setting  fixed  trial  dates  and  speed¬ 
ily  resolving  pre-trial  issues  after  discovery  ranked  first  or 
second  in  both  Algoma  and  Essex.  Table  2  shows  the  seven  factors 
selected  most  frequently  as  "Very  Important"  by  Essex  and  Algoma 
lawyers  (in  the  order  in  which  they  were  selected  in  Essex). 
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Table  2 

Most  effective  solutions 
to  delay  problems 

Essex  Algoma 

n  %  total_ n  %  total 


Setting  fixed  trial  dates. 

45 

65 

69 

16 

64 

16 

Speedy  resolution  of  pre-trial 
issues  after  discovery. 

45 

63 

71 

17 

68 

25 

Trial  scheduling  policy  ensuring 
efficient  use  of  lawyers'  time. 

41 

58 

71 

12 

48 

25 

Trial  scheduling  policy  ensuring 
efficient  use  of  judges'  time. 

37 

52 

71 

14 

56 

25 

Establishing  procedures  for 
identification  of  protracted  cases 

36 

53 

68 

12 

50 

24 

Speedy  resolution  of  pre-trial 
issues  before  discovery. 

35 

50 

70 

12 

48 

25 

% 

25 

Increased  number  of  judges  and 
staff. 

29 

42 

69 

11 

44 

No  other  potential  solution  was  selected  by  more  than  40%  of 
respondents  in  either  location,  but  increased  computerization  in 
various  areas  of  court  activities  was  selected  as  "very  important" 
by  over  one-third  of  Algoma  lawyers  and  by  one-quarter  to  one-third 
of  Essex  lawyers. 

Overall  satisfaction  with  the  system 

In  Algoma,  three-quarters  (26,  72%)  were  "very  satisfied"  or 

"satisfied".  Several  Algoma  lawyers  provided  comments  to 
illustrate  why  they  were  satisfied  with  the  system: 

"There  presently  is  no  problem  at  District  Court  level. 

The  case  moves  along  as  quickly  as  any  one  lawyer  wishes 
to  move  it.  The  present  Rules  provide  sufficient 
resources  to  force  a  case  on,  if  you  wish  to." 

"The  system  works.  Any  "improvement"  to  reduce  delay 
will  probably  have  a  deleterious  effect  in  another 
area. " 


"Our  Bar  and  court  administrative  system  is  sufficiently 
small  that  we  can  usually  accomodate  pressing  needs." 
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One  quarter  of  the  Algoma  lawyers  were  "very  dissatisfied"  or 
"dissatisfied"  with  the  system.  Several  provided  reasons: 

"Without  judges,  I  feel  that  my  grievances  will  continue. 

No  matter  what  the  changes  might  be,  if  we  have  no 
access  to  the  judges,  it  is  only  window  dressing  and  the 
delays  will  continue." 

"Get  into  the  20th.  Century.  Business  has  speeded  up 
computers,  fax  and  new  management  techniques;  the  court 
system  has  not  followed." 

"Computerization  as  the  ultimate  solution  is  an  illusion 
if  the  hard  resources  ( ie  competent,  efficient,  hard¬ 
working  and  enlightened  members  of  the  judiciary  are  not 
made  available." 

Just  over  half  the  Essex  respondents  (59,  54%)  declared  themselves 
"very  satisfied"  or  "satisfied"  with  the  system.  Those  who  did 
voice  a  complaint  generally  pointed  to  a  perceived  lack  of  judges. 
Some  of  those  who  were  satisfied  with  the  current  system  were 
strongly  opposed  to  the  concept  of  case  flow  management: 

"The  case  flow  scheme  is  ill-conceived.  The  developers 
have  not  fully  considered  the  implications  and  effects 
of  the  scheme  and  appear  more  interested  in  ramming  it 
through  for  their  own  personal  benefits  and  egos.  It 
appears  mostly  too  restrictive  and  unworkable.  It  will 
steamroll  most  actions." 

"Please  don't  waste  government  money  (tax  money)  on 
fixing  something  that  isn't  broken  -  will  be  a  counter¬ 
productive  system  for  all  those  engaged  solely  in 
litigation  practice,  particularly  those  who  don't 
practice  in  Windsor." 

"...'delays'  are  95%  a  result  of  solicitors  -  myself 
included  -  hoping  that  cases  will  be  resolved  without  a 
trial.  .  .1  believe  the  proposed  changes.  .  .are  unnecess¬ 
ary  and  probably  unworkable. .. I  am  very  concerned  that 
the  proposed  changes  are  going  to  result  in  "front¬ 
loading"  costs  to  my  clients  without  any  forseeable 
benefits. . . " 

"Case  flow  management  is  a  waste  of  judges'  time  and 
places  unnecessary  time  limits  on  interlocutory 
proceedings.  All  that  is  necessary  is  that  the  Court 
automatically  set  the  matter  down  after,  eg,  one  year  of 
issuance  of  claim  -  when  called  for  trial,  if  not 
prepared,  serious  cost  consequences  unless  reasonable 
explanation. . . " 
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Even  where  lawyers  were  dissatisfied  with  the  current  system,  they 
were  not  automatically  supportive  of  case  flow  management: 

"There  is  no  need  at  all  for  the  Draconian  methods 
proposed  by  case  flow  management,  which  methods  I 
predict  will  not  work.  The  time  limits  and  procedures 
are  ludicrously  short  and  obviously  designed  by  the 
plaintiff's  bar... I  am  sick  of  hearing  the  local  bar 
being  blamed  as  the  sole  cause  of  "the  law's  delays". 

If  judges  just  decided  to  crack  down  on  the  time  limits 
that  already  exist  and  award  stiff  costs  against  the 
dilatory  we  would  move  along  just  fine." 

Some  lawyers  suggested  making  pre-trial  very  early,  having  a 
mandatory  meeting  to  negotiate  settlement  after  discoveries,  having 
an  interim  pre-trial  before  discoveries  and  getting  "a  full  day's 
work  from  the  full  complement  of  judges  -  rather  than  from  only 
half." 
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COURT  DELAY  SURVEY:  25%  OR  LESS  CIVIL  LITIGATION  V.  50%  OR  MORE 

The  sample 

Of  the  overall  sample  of  193  respondents,  98  spent  50%  or  more  of 
their  time  in  civil  litigation  matters  (the  "civil  group")  compared 
with  37  who  spent  25%  or  less  of  their  time  in  civil  litigation 
(the  "non-civil  group"). 

Both  groups  had  worked  at  their  locations  for  a  mean  of  12  years. 
Just  over  half  the  non-civil  group  (20,  54%)  worked  in  a  law  firm 
compared  with  almost  three-quarters  of  the  civil  group  (71,  72%). 

Delay  seriousness 

The  two  groups  held  quite  different  views  on  the  seriousness  of 
delay.  Almost  three-quarters  of  the  civil  group  felt  delay  was 
"very  serious"  (13%,  12)  or  "somewhat  serious"  (58%,  56)  compared 
with  one-third  of  the  non-civil  group  (35%,  13). 

While  41%  (15)  of  the  non-civil  group  felt  delay  was  not  at  all 
serious  and  one-quarter  did  not  know  if  it  was  serious  (9),  only 
28%  of  the  civil  group  (27)  felt  delay  was  not  serious  and  only  one 
person  did  not  know. 

Stages. pf  delay 

Respondents  were  asked  to  select  three  stages  of  proceedings  out  of 
eight  and  to  rank  the  stages  from  1  to  3  according  to  where  they 
found  the  greatest  delay.  Among  the  civil  group,  the  most 
frequently-selected  stage  was  that  from  setting  down  for  trial  to 
pre-trial,  which  was  ranked  first  by  29  of  59  people  (49%);  next 
was  the  stage  from  pre-trial  to  trial,  which  was  ranked  first  by 
17  of  46  people  (37%).  The  pre-trial  to  trial  stage  was  ranked 
first  by  80%  of  the  non-civil  group  (8  of  10  respondents). 

Legal/.iudlcial  factors  contributing  to  delay 

Respondents  were  offered  a  list  of  20  factors  which  they  might 
think  contribute  to  delay  at  their  location.  Among  both  groups, 
the  most  important  item  was  "too  many  actions  settled  on  the  eve  of 
trial  which  could  or  should  have  been  settled  sooner",  and  second 
was  "insufficient  pressure  on  the  parties  to  settle  early". 

Table  1  presents  the  8  factors  selected  most  frequently  as  "very 
important"  in  contributing  to  delay  (in  the  order  in  which  they 
were  selected  by  the  civil  group). 
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Table  1 

Most  important  legal\judicial  factors 
contributing  to  delay 


Too  many  actions  settled  on  the 
eve  of  trial  that  could/should 
have  been  settled  sooner. 

Insufficient  pressure  on  the 
parties  to  settle  early. 

Excessive  delay  between  listing 
an  action  for  trial  and  getting 
a  pre-trial  date  in  SCO. 

Lack  of  fixed  trial  dates. 

Insufficient  access  to  judicial 
direction  prior  to  a  case  being 
set  down  for  trial. 

Too  many  adjournments  because 
cases  are  not  ready  when  called. 

Excessive  delay  between  listing 
an  action  for  trial  and  getting 
a  pre-trial  date  in  DCO. 

Lawyers  taking  on  more  cases 
than  they  can  handle. 


n 

civil 

% 

group 

total 

non-civil 

group 

n % total 

43 

57 

76 

10 

67 

15 

35 

46 

76 

9 

60 

15 

33 

45 

73 

5 

33 

15 

32 

44 

72 

7 

47 

15 

30 

41 

74 

5 

33 

15 

23 

32 

73 

5 

33 

15 

23 

30 

76 

3 

20 

15 

18 

24 

74 

4 

27 

15 

Respondents  in  the  non-civil  group  offered  no  comments  on  legal/ 
judicial  reasons  for  delay,  but  several  in  the  civil  group  did. 
Some  of  the  comments  focussed  on  the  need  to  set  fixed  trial  dates, 
on  excessive  delay  at  various  stages  and  on  the  lack  of  preparation 
by  lawyers  at  an  early  enough  stage  to  assess  the  merits  of  the 
case.  Several  respondents  felt  that  judges  were  not  strict  enough 
in  enforcing  the  Rules,  for  example; 


‘Motions  are,  for  the  most  part,  an  exercise  in 
futility  and  very  cost-ineffective,  especially  when 
judges  are  eager  to  make  allowances  for  unwarranted 
delay  (by  giving  adjournments,  forgiving  Rules 
violations)  and  extremely  reluctant  to  make  orders 
as  to  costs  (which  should  be  used  as  a  punitive 
measure ) . " 
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"Pre-trial  judges  do  not  give  "frank"  opinion  of 
merits  of  claim  but  act  as  negotiation  mediators 
with  particular  emphasis  on  achieving  settlement 
through  negotiation  rather  than  addressing  issues.” 

1 

"The  court  does  not  penalize  a  party  who  fails  to 
comply  with  obligations  under  the  Rules  with 
costs." 

"Judges  refuse  to  enforce  time  limits  already  in 
the  Rules;  refuse  to  dismiss  for  delay;  don't  award 
sufficient  costs  on  D.U.  motions  to  compel  the 
guilty  to  take  such  motions  seriously." 

Administrative  factors. .contributing  to  delay 

Less  than  half  of  the  respondents  in  the  non-civil  group  responded 
to  questions  in  this  area.  For  both  groups,  however,  the  most 
important  factors  were:  the  assignment  court  method  of  obtaining  a 
trial  date;  the  inflexible  enforcement  of  Civil  Rules,  and;  lack  of 
severity  in  consequences  for  failure  to  comply. 

Resource  factors 

Within  the  civil  group,  the  most  important  resource  factor  was  the 
number  of  judges,  which  was  considered  very  important  by  47%  of 
respondents  (35  of  74);  the  current  level  of  funding  was  the  second 
most  important  factor  (31%,  22).  This  ranking  was  reversed  for  the 
non-civil  group:  53%  (8)  felt  funding  was  first  in  importance  and 
47%  (7)  felt  the  number  of  judges  and  the  adequacy  of  court  facil¬ 
ities  were  second  in  importance. 

Solutions  to  del  ay  problf?m» 

The  civil  group  identified  the  most  effective  solution  to  delay 
problems  in  the  resolution  of  pre-trial  issues  after  discovery. 
The  non-civil  group  ranked  this  sixth  in  order  of  effectiveness; 
setting  fixed  trial  dates  took  first  place  in  their  ordering  of 
solutions. 

Other  effective  solutions  recognized  by  both  groups  were  setting 
fixed  trial  dates  and  making  more  effective  use  of  judges'  and 
lawyers'  time  by  means  of  trial  scheduling  policies.  Table  2  lists 
the  eight  factors  selected  most  frequently  as  "Very  Important"  by 
both  groups  (in  the  order  in  which  they  were  selected  by  the  civil 
group ) . 


H'- 


4 


* 


Table  2 

Most  effective  solutions 
to  delay  problems 


civil 

n % 

group 

total 

n 

non-civil 
group 
% total 

Speedy  resolution  of  pre-trial 
issues  after  discovery. 

54 

70 

77 

7 

47 

15 

Setting  fixed  trial  dates. 

50 

68 

74 

10 

68 

15 

Trial  scheduling  policy  ensuring 
efficient  use  of  lawyers'  time. 

43 

57 

76 

8 

53 

15 

Trial  scheduling  policy  ensuring 
efficient  use  of  judges'  time. 

43 

57 

76 

9 

60 

15 

Speedy  resolution  of  pre-trial 
issues  before  discovery. 

41 

55 

75 

7 

47 

15 

Establishing  procedures  for 
identification  of  protracted  cases 

37 

50 

74 

9 

64 

14  * 

Increased  number  of  judges  and 
staff. 

32 

43 

74 

7 

47 

15 

Enforcing  time  limits  for  each 

30 

41 

74 

8 

53 

15 

stage 

Increased  computerization  in  various  areas  of  court  activities  was 
selected  as  "very  important"  by  about  one-third  of  respondents  in 
both  groups. 

Overall  satisfaction  with  the  system 

Overall,  the  civil  group  were  less  satisfied  with  the  current 
system  than  the  non-civil  group.  Just  over  half  the  civil  group 
were  "very  satisfied"  (5,  5.2%)  or  "satisfied"  (45,  46.4%);  48% 
(47)  were  "dissatisfied"  or  "very  dissatisfied".  By  contrast,  70% 
of  the  non-civil  group  (26)  were  "very  satisfied"  or  "satisfied" 
and  just  22%  (8)  were  "very  dissatisfied"  or  "dissatisfied". 
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©tjB  Essex  ICaui  Association 


245  Windsor  Avenue 
Windsor,  Ontario 
N9A  1J2 


April  4,  1990 


Area  Code  519 
Telephone  252-8418 
Fax  252-9686 


s 


Dear  Colleague: 


RE:  Case  Flow  Management 

As  you  all  know,  we  have  been  selected  as  one  of 
the  Pilot  Projects  for  the  Case  Flow  Management  System.  It 
is  expected  to  be  up  and  running  shortly. 

As  participants  in  the  Court  System,  we  naturally, 
all  have  an  interest  in  maintaining  high  quality  of  this 
vital  institution.  We  have  been  asked  to  help  assess  the 
effect  of  this  pilot  project  and  in  order  to  do  so  a 
thorough  understanding  of  the  current  system  is  required. 
Your  views  are  essential  to  advance  the  understanding  of  the 
Courts  as  they  presently  are. 

We  have  therefore  been  requested  to  deliver  a 
questionnaire  to  our  members  and  I  enclose  a  copy.  This  is 
designed  to  obtain  your  opinions  on  the  Court  System  in  our 
area.  It  has  been  developed  by  members  of  the  Bar  and  the 
Judiciary,  and,  by  staff  of  the  Ministry  of  the  Attorney 
General . 


Would  you  please  take  the  time  to  complete  the 
questionnaire  and  return  it  in  the  enclosed  stamped, 
addressed  envelope  by  April  30th.  It  is  not  necessary  to 
disclose  your  identity,  and,  your  response  will  be 
conf idential . 

Thank  you  for  your  anticipated  co-operation. 


WKD/ym 


Yours  truly, 

ESSEX  LAW  ASSOCIATION 

//L^s  A  - 

WALTER  K.  DUffALDSON 
President 


|  COURT  REFORM 
TASK  FORCE 

APR  3  0  1990 
RECEIVED 
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ALGOMA  DISTRICT  LAW  ASSOCIATION 

COURT  HOUSE 
SAULT  STE.  MARIE,  ONTARIO 
P6A  5M8 


COURT  DELAY  SURVEY 


Dear  Colleague: 

As  participants  in  the  court  system,  we  all  have  an 
interest  in  maintaining  the  high  quality  of  this  vital 
institution.  One  of  the  ways  which  has  been  suggested  to 
improve  the  court  system  is  a  process  known  as  case 
management.  Your  local  court  will  soon  be  participating  in  a 
case  management  pilot  project.  In  order  to  assess  the  effect 
of  this  project,  a  thorough  understanding  of  the  current 
system  must  be  obtained.  Your  views  are  essential  to  advance 
our  understanding  of  the  courts  as  they  presently  operate. 

Enclosed  is  a  questionnaire  designed  to  obtain  your 
opinions  on  the  court  system  in  your  area.  This 
questionnaire  has  been  developed  by  members  of  the  bar  and 
the  judiciary,  and  by  staff  of  the  Ministry  of  the  Attorney 
General.  Please  take  the  time  to  complete  the  questionnaire 
and  return  it  in  the  enclosed  stamped,  addressed  envelope  by 
May  4,  1990. 


It  is  not  necessary  to  disclose  your  identity 
response' will  be  confidential. 

Thank  you  for  your  co-operatio 


KPR 


Your 


MacDONALD 
President 
Law  Association 
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IN  WHICH  JUDICIAL  DISTRICT/COUNTY  DO  YOU  WORK?. 


2.  HOW  MANY  YEARS  HAVE  YOU  WORKED  AT  THIS  LOCATION?  _ YEARS 


3.  WHAT  IS  YOUR  POSITION? 


please  check  one 


Judge 

Court  Staff 
Solo  practitioner 
Practitioner  in  law  firm 
Number  of  lawyers  in  firm. 

Other(please  specify) _ 


4.  APPROXIMATELY  WHAT  PERCENTAGE  OF  YOUR  PRACTICE  IS  CIVIL  LITIGATION?  _ % 

5.  TO  WHAT  EXTENT  IS  COURT  DELAY  A  PROBLEM  HERE?  Please  circle  one  number 

Very  Somewhat  Not  at  all  Don’t  Know/ 

Serious  Serious  Serious  N/A 

12  3  4 

'%  YOU  FEEL  DELAY  IS  NOT  A  PROBLEM  OR  IF  YOU  DO  NOT  KNOW,  PLEASE  GO  TO  Q.13  ON  pT? 

6.  i)  PLEASE  IDENTIFY  THE  THREE  STAGES  OF  PROCEEDINGS  WHERE  YOU  FIND  THE  GREATEST 

DELAY 

11)  RANK  THE  THREE  STAGES  FROM  1-3  WITH  1  BEING  THE  STAGE  WITH  GREATEST  DELAY 

RANK 

a)  From  the  time  the  cause  of  action  arose  to  the  1sc  the 

statement  of  claim  _ 

b)  From  the  Issuance  of  the  statement  of  cla-'m  ~  . pietlon  of  pleadings  _ 

c)  From  the  completion  of  pleadings  to  the  co^rieiicement  of  discovery  _ 

d)  From  the  commencement  of  discovery  until  the  completion  of  discovery, 

Including  the  completion  of  all  undertakings  _ 

e)  From  the  completion  of  discovery  until  the  matter  is  set  down  for  trial  _ 

f)  From  setting  down  for  trial  to  pre-trial  _ 

g)  From  pre-trial  to  trial  _ 

Other  (Indicate  other  stages  of  proceedings  not  sufficiently  accounted  for 
above  which  account  for  delay) _ _ 
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7.  HOW  IMPORTANT  ARE  THE 
THIS  DISTRICT/COUNTY? 

FOLLOWING  LEGAL/JUDICIAL  FACTORS  IN  CONTRIBUTING  TO 

DELAY  IN 

circle  one  number 
for  each  factor 

Very 

Important 

Somewhat 

Important 

Not  at  all 
Important 

Don’t  Know 
N/A 

a)  Lawyers  taking  on  more 
they  can  handle 

cases  than 

1 

2 

3 

4 

b)  Complete  affidavits  of  documents  not 
being  delivered  in  time 

1 

2 

3 

4 

c)  Examinations  for  discovery  not  being 
scheduled  soon  enough  after  close  of 
pleadings 

1 

2 

3 

4 

d)  Inadequate  time  for  examinations  for 
discovery,  necessitating  adjournments 

1 

2 

3 

4 

e)  Cases  not  being  listed  early  enough 
due  to  outstanding  undertakings 

1 

2 

3 

4 

f)  Cases  not  being  listed  early  enough 
due  to  outstanding  refusals 

1 

2 

3 

4 

g)  Cases  not  being  listed  early  enough 
even  with  no  outstanding  issues 

1 

2 

3 

4 

h)  Unnecessary  delay  between  setting  an 
action  down  and  listing  an  action  for 
trial 

1 

2 

3 

4 

1)  Lawyers  delay  preparation  of  pre¬ 
trial  memoranda  to  obtain  a  pre-trial 
date  in  Supreme  Court 

1 

2 

3 

4 

j)  Excessive  delay  between  listing  an 
action  for  trial  and  getting  a  pre¬ 
trial  date  in  District  Court 

1 

2 

3 

4 

k)  Excessive  delay  between  listing  an 
action  for  trial  and  getting  a  pre¬ 
trial  date  In  Supreme  Court 

1 

2 

3 

4 

1)  Too  many  actions  settled  on  the 
eve  of  trial  that  could/should 
have  been  settled  sooner 

1 

2 

3 

4 

■)  Too  many  adjournments  because  cases 
are  not  ready  when  called 

1 

2 

3 

4 

n)  The  Rules  of  Civil  Procedure  are  too 
rigid,  adding  cost  and  delay 

1 

2 

3 

4 

o)  Lack  of  timely  and  cooperative 
disclosure  in  producing  documents 

1 

2 

3 

»  ' 
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p) 

Insufficient  pressure  on  the  parties 
to  settle  early 

1 

2 

3 

4 

It) 

Insufficient  access  to  judicial 
direction  prior  to  a  case  being  set 

•j 

2 

3 

4 

down  for  trial 

- 

r) 

Lack  of  fixed  trial  dates 

1 

2 

3 

4 

s) 

Increasing  number  of  appeal  cases 

■i 

2 

3 

4 

t)  Appeal  cases  getting  longer  and  more 

complex 

1 

2 

3 

4 

u) 

Additional  legal/judicial  reasons  for 

del  a' 

and/or  comments; 

8.  IN  SIMPLE  CASES.  WHICH  THREE  OF  THE  FACTORS  LISTED  ABOVE  CONTRIBUTE  MOST  TO  DELAY? 

please  enter  as  a)  b)  c),  etc 
1 .  2. _  3. _ 

^IN  COMPLEX  CASES.  WHICH  THREE  OF  THE  FACTORS  LISTED  ABOVE  CONTRIBUTE  MOST  TO  DELAY? 

r _ _ _ _ _ _ _  -  _ - 

please  enter  as  a)  b)  c),  etc 


1.  2.  3. 


10.  HOW  IMPORTANT  ARE  THE  FOLLOWING  ADMINISTRATIVE  FACTORS  IN  CONTRIBUTING  TO  DEUVY  IN 
THIS  DISTRICT/COUNTY? 


circle  one  number 
for  each  factor 


a)  Inadequate  court  office  technology 

b)  Poor  communication  between  the  Bar 
and  court  staff 


Very 

Somewhat 

Not  at  all 

Don’t  Know 

Important 

Important 

Important 

N/A 

1 

2 

3 

4 

1 

2 

3 

4 

c)  Failure  to  Inform  the  Bar  of  changes 

In  administrative  procedures  1  2 

d)  Infexlble  enforcement  of  Civil  Rules  1  2 

by  court  staff 

e)  Failure  to  enforce  Rules  1  2 

0  Consequences  for  failure  to  comply 

are  not  severe  enough  1  2 

g)  The  assignment  court  method  of 

obtaining  a  trial  date  1  2 


3 

3 

3 

3 

3 


4 

4 

4 

4 

4 
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h)  Additional  acini nist rat ive  reasons  for  delay  and/or  comments; 


11.  HOW  IMPORTANT  ARE  THE  FOLLOWING  RESOURCE  FACTORS  IN  CONTRIBUTING  TO  DELAY  IN 
THIS  DISTRICT/COUNTY? 


circle  one  number 
for  each  factor 


a)  The  current  level  of  funding 

b)  The  number  of  court  rooms 

c)  The  use  made  of  court  rooms 

d)  The  adequacy  of  court  facilities 

e)  The  size  of  the  court  staff 

f)  The  expertise  of  the  court  staff 

g)  The  number  of  judges 


Very  Somewhat 
Important  Important 


Not  at  all  Don’t  Know 
Important  N/A 


4 

4 

4 

4 

4 

4 

4 


h)  Additional  resource  reasons  for  delay  and/c r  comments; 


12.  HOW  EFFECTIVE  WOULD  THE  FOLLOWING  BE  IN  REDUCING  DELAY  IN  COURT? 


circle  one  number 
for  each  factor 


a)  Enforcing  time  limits  for  each  stage 

b)  Setting  fixed  trial  dates 

c)  Establishing  procedures  for  early 
Identification  of  protracted  cases 

d)  Trial  scheduling  policy  ensuring 
efficient  use  of  judge’s  time 

e)  Trial  scheduling  policy  ensuring 
efficient  use  of  lawyer’s  time 

f)  Speedy  resolution  of  pre-trial  Issues 
before  discovery 

g)  Speedy  resolution  of  pre-trial  issues 
after  discovery 


Very 

Effective 

1 

1 


Somewhat 

Effective 

2 

2 

2 

2 


Not  at  all  Don’t  Know 
Effective  N/A 

3  4 

3  4 


4 

4 


h)  More  flexible  Rules  of  Civil  Procedure 
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i'  Earlier  assumption  of  court  supervision  1  2 

^of  cases  and  continuing  supervision  to 
completion 

j)  Firm,  consistent  policy  for  minimizing  1  2 

adjournments 

k)  More  efficient  collection  and  use  of 

data  to  monitor  caseflow  and  measure  1  2 

performance 

l)  Earlier  discovery  1  2 

m)  Mandatory  notification  when  a  case  is  1  2 

settled 

n)  Increased  number  of  judges  and  court  1  2 

staff 


o)  Increased  nunber  of  courtrooms 

p)  Use  of  electronic  mall  to  link  courts 
and  law  offices 

q)  Computerization  of  court  records 
^Computerization  of  notices 

s)  Computerization  of  court  scheduling 


1  2 
1  2 

1  2 


1  2 


t)  Further  suggestions  for  reducing  delay  and/or  comments; 


3  4 


3  4 


3  4 

3  4 

3  4 


3  4 


3  4 

3  4 


3  4 

3  4 


13.  HOW  SATISFIED  ARE  YOU  WITH  THE  CURRENT  CIVIL  COURT  SYSTEM  IN  THIS  DISTRICT/ 
COUNTY  WITH  RESPECT  TO  COURT  DELAY 

Very  Very  Don’t  Know/ 

Satisfied  Satisfied  Dissatisfied  Dissatisfied  N/A 

1  2  3  4  5 


14.  DO  YOU  HAVE  ANY  ADDITIONAL  COMMENTS  YOU  WISH  TO  MAKE  ON  THE  CAUSES  OF  COURT 
DELAY  AND  REMEDIES  FOR  THE  PROBLEM? 


THANK  YOU  AGAIN  FOR  YOUR  COOPERATION 


L 


( 


CIVIL  CASE  MANAGEMENT 
CIVIL  COURT  DELAY  SURVEY 
TORONTO 


A  total  of  1,967  questionnaires  were  sent  to  Family  &  Civil,  insurance,  construction  and  civil 
liberties  counsel  across  Toronto.  Of  the  1,967  surveyed  there  were  700  responses  (35.6%). 

The  responses  were  sent  to  the  Research  Services  Section  of  the  Ministry  of  the  Attorney 
General,  where  they  were  analyzed  by  Tom  McAllum  and  Barbara  Yurkowski.  The  following 
pages  are  the  results  of  that  analysis. 


CANADIAN  BAR  ASSOCIATION  -  ONTARIO 
L'ASSOCIATION  DU  BARREAU  CANADIEN  -  ONTARIO 


Suite  200  -  20  rue  Toronto  Street 


Toronto  Ontario  M5C  2B8  •  TDX  Box  104 

Tel/Tel:  (416)  869-1047  •  Toll-free/Numero  sans  frais:  1-800-668-8900  •  Fax/Telecopieur:  (416)  869-1390 


October  28,  1991 


Dear  Colleague: 

RE:  CASE  MANAGEMENT ,  DECEMBER  2,  1991 

As  you  are  aware,  Case  Management  will  be  implemented  in 
Toronto,  December  2,  1991.  Over  the  past  four  years,  thousands  of 
hours  of  work,  by  many  dedicated  volunteers  from  the  bench,  bar  and 
ministry,  has  been  put  into  the  planning  and  implementation  of  the 
Toronto  pilot  project. 

As  part  of  the  evaluation  process,  the  Joint  Committee  on 
Court  Reform  and  the  Evaluation  Sub-Committee  has  put  together  the 
enclosed  questionnaire  which  is  being  distributed  to  Toronto 
members  of  the  bar. 


As  part  of  our  evaluation  process,  we  believe  it  is  essential 
to  canvass  the  local  bar  to  ascertain  current  views  about  the 
present  litigation  process.  This  procedure  is  designed  to  obtain 
baseline  data  for  comparison  with  views  expressed  after  the  pilot 
project  is  completed. 

As  Co-Chairs  of  the  Joint  Committee  on  Court  Reform,  we  urge 
you  to  promptly  return  the  enclosed  questionnaire  in  the  envelope 
provided  or  you  my  return  the  questionnaire  by  fax  to  the  Joint 
Committee  on  Court  Reform,  (416)  869-1390. 

Your  co-operation  in  this  is  greatly  appreciated. 


Yours  very  truly, 

Kenheth  Howie,  Q.C.  arfcl 
Co-Chairs,  Joint  Committ 


Wilson 
Court  Reform 


Enclosure 
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^  IS  QUESTIONNAIRE  APPLIES  ONLY  TO  CIVIL  AND  FAMILY  CASES  CONDUCTED  IN  TORONTO. 


1. 

2. 

3. 


4. 


% 


IN  WHICH  REGION  IS  YOUR  OFFICE  LOCATED? 


HOW  MANY  YEARS  HAVE  YOU  WORKED  AT  THIS  LOCATION? 

WHAT  IS  YOUR  POSITION?  Judge 

Court  Staff 
Solo  practitioner 
Practitioner  in  law  firm 
Number  of  lawyers  in  firm 
Other  (please  specify) 


please  check  one 


YEARS 


APPROXIMATELY  WHAT  PERCENTAGE  OF  YOUR  PRACTICE  IS  CIVIL  LITIGATION? 

FAMILY  LITIGATION? 


5.  TO  WHAT  EXTENT  IS  COURT  DELAY  A  PROBLEM  IN  TORONTO?  Please  circle  one  number 


Very 

Serious 


Somewhat 

Serious 


Not  at  all 
Serious 


Don ' t  Know/ 
N/A 


YOU  FEEL  DELAY  IS  NOT  A  PROBLEM  OR  IF  YOU  DO  NOT  KNOW,  PLEASE  GO  TO  Q.13  ON  P.5 


6. 


a) 


b) 

c) 

d) 


e) 

f) 


i)  PLEASE  CIRCLE  THREE  CHOICES  FROM  (a)  TO  (h)  BELOW  WHERE  YOU  FIND  THE 
GREATEST  DELAY 

ii)  RANK  THE  THREE  CHOICES  FROM  1-3  WITH  1  BEING  THE  ONE  WITH  GREATEST  DELAY 

RANK 

From  the  time  the  lawyer  is  retained  to  the  issuance  of  the 

statement  of  claim  _ 

From  the  issuance  of  the  statement  of  claim  to  completion  of  pleadings  _ 

From  the  completion  of  pleadings  to  the  commencement  of  discovery  _ 

From  the  commencement  of  discovery  until  the  completion  of  discovery, 
including  the  completion  of  all  undertakings  _ 

From  the  completion  of  discovery  until  the  matter  is  set  down  for  trial  _ 

From  setting  down  for  trial  to  pre-trial  _ 

From  pre-trial  to  trial  _ 

Other  (indicate  other  stages  of  proceedings  not  sufficiently  accounted  for 
above  which  account  for  delay) _ 


7. 


HOW  IMPORTANT  ARE  THE  FOLLOWING  LEGAL/JUDICIAL  FACTORS  IN  CONTRIBUTING  TO  DELAY  IN 
TORONTO? 


W 


circle  one  number 
for  each  factor 


a)  Lawyers  taking  on  more  cases  than 
they  can  handle 

b)  Complete  affidavits  of  documents  not 
being  delivered  in  time 

c)  Examinations  for  discovery  not  being 
scheduled  soon  enough  after  close  of 
pleadings 

d)  Inadequate  time  for  examinations  for 
discovery,  necessitating  adjournments 

e)  Cases  not  being  listed  early  enough 
due  to  outstanding  undertakings 

f)  Cases  not  being  listed  early  enough 
due  to  outstanding  refusals 

g)  Cases  not  being  listed  early  enough 
even  with  no  outstanding  issues 

h)  Unnecessary  delay  between  setting  an 
action  down  and  listing  an  action  for 
trial  (prior  to  October  1,  1991) 

i)  Excessive  delay  between  listing  an 
action  for  trial  and  getting  a  pre¬ 
trial  date 

j)  Too  many  actions  settled  on  the 
eve  of  trial 

k)  The  Rules  of  Civil  Procedure  are  too 
rigid,  adding  cost  and  delay 

l)  Lack  of  timely  and  cooperative 
disclosure  in  producing  documents 

m)  Insuffient  pressure  on  the  parties 
to  settle  early 

n)  Insufficient  access  to  judicial 
direction  prior  to  a  case  being  set 
down  for  trial 

o)  Length  of  time  it  takes  to  get  a 
trial  date 

p)  Lack  of  fixed  trial  dates 


Very 

Important 

Somewhat 

Important 

Not  at  all 
Important 

Don't  Know 
N/A 

1 

2 

3 

4 

1 

2 

3 

4 

1 

2 

3 

4 

1 

2 

3 

4 

1 

2 

3 

4 

1 

2 

3 

4 

1 

2 

3 

4 

V 

1 

2 

3 

4 

1 

2 

3 

4 

1 

2 

3 

4 

1 

2 

3 

4 

1 

2 

3 

4 

1 

2 

3 

4 

1 

2 

3 

4 

1 

2 

3 

4  C 

1 

2 

3 

4 

Too  many  adjournments  because  cases 
are  not  ready  when  called 

r)  Increasing  number  of  appeal  cases 

s)  Appeal  cases  getting  longer  and  more 
complex 


t)  Additional  legal/judicial  reasons  for  delay  and/or  comments 


8.  IN  SIMPLE  CASES.  WHICH  THREE  OF  THE  FACTORS  LISTED  ABOVE  CONTRIBUTE  MOST  TO  DELAY? 


please  enter  as  a)  b)  c) ,  etc. 


1. 


2. 


3. 


9.  IN  COMPLEX  CASES.  WHICH  THREE  OF  THE  FACTORS  LISTED  ABOVE  CONTRIBUTE  MOST  TO  DELAY? 


please  enter  as  a)  b)  c) ,  etc. 


1. 


2. 


3. 


10.  HOW  IMPORTANT  ARE  THE  FOLLOWING  ADMINISTRATIVE  FACTORS  IN  CONTRIBUTING  TO  DELAY  IN 
TORONTO? 


circle  one  number 
for  each  factor 


Very  Somewhat 
Important  Important 


Not  at  all  Don't  Know 
Important  N/A 


a)  Inadequate  court  office  technology 

b)  Poor  communication  between  the  Bar 
and  court  staff 


c)  Failure  to  inform  the  Bar  of  changes 
in  administrative  procedures 

d)  Inflexible  enforcement  of  Civil  Rules 
by  court  staff 

e)  Failure  to  enforce  Rules 

f)  Consequences  for  failure  to  comply 
are  not  severe  enough 

The  assignment  court  method  of 
obtaining  a  trial  date 


h)  Delays  in  getting  back  orders 
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i)  Additional  adminis trative  reasons  for  delay  and/or  comments: 


* 


11.  HOW  IMPORTANT  ARE  THE  FOLLOWING  RESOURCE  FACTORS  IN  CONTRIBUTING  TO  DELAY  IN 
TORONTO? 


circle  one  number 
for  each  factor 

a)  The  current  level  of  funding 

b)  The  number  of  court  rooms 

c)  The  use  made  of  court  rooms 

d)  The  adequacy  of  court  office  facilities 

e)  The  size  of  the  court  office  staff 

f)  The  expertise  of  the  court  office  staff 

g)  The  number  of  judges 

h)  The  number  of  masters 


Very 

Important 

1 

1 

1 

1 

1 

1 

1 

1 


Somewhat 

Important 

2 

2 

2 

2 

2 

2 

2 

2 


Not  at  all 
Important 

3 

3 

3 

3 

3 

3 

3 

3 


Don't  Know 
N/A 

4 

4 

4 

4 

4 

4 

4 

4  £ 


i)  Additional  resource  reasons  for  delay  and/or  comments: 


12.  HOW  EFFECTIVE  WOULD  THE  FOLLOWING  BE  IN  REDUCING  DELAY? 


circle  one  number 
for  each  factor 


a)  Enforcing  time  limits  for  each  stage 

b)  Setting  fixed  trial  dates 

c)  Establishing  procedures  for  early 
identification  of  protracted  cases 

d)  Trial  scheduling  policy  ensuring 
efficient  use  of  judge's  time 

e)  Trial  scheduling  policy  ensuring 
efficient  use  of  lawyer's  time 

f)  Speedy  resolution  of  pre-trial  issues 
before  discovery 

g)  Speedy  resolution  of  pre-trial  issues 
after  discovery 


Very 

Effective 

1 

1 

1 

1 

1 

1 

1 


Somewhat 

Effective 

2 

2 

2 

2 

2 

2 

2 


Not  at  all 
Effective 

3 

3 

3 

3 

3 

3 

3 


Don't  Know 
N/A 

4 

4 

4 

4 

4 

(C 

4 


4 


More  flexible  Rules  of  Civil  Procedure 


4 


1 

i)  Earlier  assumption  of  court  supervision 

of  cases  and  continuing  supervision  to  1 


completion 

j)  Consistent  policy  for  minimizing  1 

adj  ournments 

k)  More  efficient  collection  and  use  of 

data  to  monitor  caseflow  and  measure  1 

performance 

l)  Earlier  discovery  1 

m)  Mandatory  notification  when  a  case  is  1 

settled 

n)  Increased  number  of  judges  and  court  1 

staff 


o) 

P) 


r) 

s) 


Increased  number  of  courtrooms 

Use  of  electronic  mail  to  link  courts 
and  law  offices 

Computerization  of  court  records 
Computerization  of  notices 
Computerization  of  court  scheduling 


1 

1 

1 

1 

1 


t)  Further  suggestions  for  reducing  delay  and/or  comments: 


2 

2 

2 


2 

2 

2 

2 

2 

2 

2 

2 

2 


”5 


3  4 

3  4 


3  4 


3  4 

3  4 


3  4 


3  4 

3  4 


3  4 


3  4 

3  4 


13.  HOW  SATISFIED  ARE  YOU  WITH  THE  CURRENT  COURT  SYSTEM  IN  TORONTO  WITH  REGARD  TO 
COURT  DELAY? 


Very  Very  Don't  Know/ 

Satisfied  Satisfied  Dissatisfied  Dissatisfied  N/A 

1  2  3  4  5 


14.  DO  YOU  HAVE  ANY  ADDITIONAL  COMMENTS  YOU  WISH  TO  MAKE  ON  THE  CAUSES  OF  COURT 
DELAY  AND  REMEDIES  FOR  THE  PROBLEM? 


THANK  YOU  AGAIN  FOR  YOUR  COOPERATION 


COURT  DELAY  SURVEY 
CIVIL  COURT  -  TORONTO 


Ministry  of  the  Attorney  General 
October  14,  1992 


1 


The  sample 

Of  the  overall  sample  of  700  respondents,  80.1%  (553)  are  lawyers  in  a  firm,  and 
12.3%  (85)  are  in  solo  practice.  In-house  lawyers  constitute  2.5%  (17);  government 
lawyers  2.2%  (15);  and  1.4%  (10)  are  judges.  The  average  number  of  years  worked 
in  a  Toronto  location  is  10.3,  and  half  the  respondents  have  worked  there  for  9  years. 

The  great  majority  of  respondents  have  experience  with  civil  litigation.  Over  ninety 
percent  (91.4%,  640)  do  some  civil  litigation,  and  three-quarters  (75.9%,  531)  of  the 
entire  sample  devote  50%  or  more  of  their  time  to  it.  One-third  of  respondents 
(32.6%,  228)  have  experience  with  family  litigation  and  13%  (92)  of  the  entire  sample 
devote  50%  or  more  of  their  time  to  it. 

Delay  Seriousness 

A  total  of  680  people  (97.1%  of  the  respondents)  replied  to  a  question  rating  the 
seriousness  of  court  delay  in  Toronto.  Of  these,  almost  half  (46.8%,  318)  thought  the 
problem  was  very  serious;  the  same  proportion  (46.8%)  thought  the  problem  was 
somewhat  serious;  and  3.5%  indicated  that  it  was  not  at  all  serious.  The  remainder 
indicated  that  they  did  not  know. 

Practitioners  in  a  firm  rated  delay  as  very  serious  or  somewhat  serious  more  often 
than  did  solo  practitioners  -  519  of  540  (96.1%)  and  66  of  82  (80.5%)  respectively. 

A  comparison  of  lawyers  whose  practice  includes  at  least  half  civil  law  with  those 
whose  practice  includes  at  least  half  family  law  revealed  less  difference  of  opinion.  A 
total  of  499  civil  practitioners  out  of  515  (96.9%)  and  83  of  90  family  practitioners 
(92.2%),  rated  delay  as  very  serious  or  somewhat  serious. 

Stages  of  Delay 

Respondents  were  asked  to  select  3  stages  of  proceedings  out  of  8  and  to  rank  the 
stages  from  1  to  3  according  to  where  they  found  the  greatest  delay.  The  stage  from 
setting  down  for  trial  to  pre-trial  was  the  most  common  choice  as  the  stage  where 
delay  was  most  likely  to  occur.  Of  the  639  respondents  who  answered  this  question, 
357  (55.9%)  ranked  this  stage  as  number  one.1 


lSome  respondents  ranked  more  than  one  selection  as  their 
first  choice.  Therefore  the  total  of  responses  exceeds  the 
number  of  respondents. 


Table  1  shows  the  7  stages  in  the  order  in  which  they  were  most  often  ranked  as 
causing  the  greatest  delay. 


Table  1 

Stages  of  Delay 


n.  of  responses 


Setting  down  for  trial  to  pre-trial  357 

Pre-trial  to  trial  140 

Commencement  to  completion  of  discovery  -  ■  -  -  122 

Other  ;  83 

Completion  of  discovery  to  set  down  for  trial  55 

Pleadings  to  commencement  of  discovery  49 

Lawyer  retained  to  statement  of  claim  13 


Leqal/ludicial  facers  contributing  to  delay 


Respondents  were  offered  a  list  of  20  factors  which  might  contribute  to  delay,  and 
asked  to  rate  each  one  on  a  scale  from  “very  important"  to  "not  at  all  important". 
"Length  of  time  it  takes  to  get  a  trial  date"  was  rated  "very  important"  most  often, 
followed  by  "excessive  delay  between  listing  an  action  for  trial  and  getting  a  pre-trial 
date",  and  "lack  of  fixed  trial  dates". 

Table  2  presents  the  10  factors  most  frequently  rated  "very  important". 


Table  2 

Most  important  legaINjudicial  factors  contributing  to  delay 

n 


1.  Length  of  time  to  get  trial  date  474 

2.  Delay  between  listing  to  pre-trial  date  460 

3.  Lack  of  fixed  trial  dates  448 

4.  Insufficient  pressure  to  settle  240 

5.  Insufficient  access  to  judicial  direction  220 

6.  Actions  settled  eve  of  trial  219 

7.  Examinations  for  discovery  not  soon  enough  167 

8.  Lack  of  timely  disclosure  158 

9.  Outstanding  undertakings  142 

10.  Adjournments  because  cases  not  ready  125 


A  number  of  respondents  commented  that  more  effort  could  be  directed  towards  pre 
trial  settlement  and  that,  especially  in  family  matters,  "the  system  is  clogged  with 
cases  that  ought  to  be  mediated". 


3 


In  matrimonial  law,  the  parties  are  highly  emotional, 
wounded  and  threatened.  Under  these  circumstances 
protracted  litigation  is  inevitable  if  litigation  is  used  as  the 
only  method  of  resolving  the  dispute. 

The  pre-trial  process  is  a  joke.  Judges  are  ill-prepared  and 
don’t  put  enough  effort  in  and  counsel  don’t  treat  the  pre¬ 
trial  as  seriously  as  they  should.  The  effort  at  settlement 
comes  too  little  and  too  late. 

Administrative  factors  contributing  to  delay 

Respondents  also  rated  8  administrative  factors  which  might  contribute  to  delay. 

The  assignment  court  method  of  obtaining  a  trial  date  was  chosen  most  often  as  a 
very  important  administrative  factor  contributing  to  delay.  It  was  rated  "very  important" 
by  246  respondents.  It  was  followed  closely  by  "inflexible  enforcement  of  civil  rules" 
(231)  and  "inadequate  court  office  technology"  (224).  (Table  3) 

The  responses  are  divided  into  those  from  practitioners  in  a  firm  and  solo 
practitioners,  and  those  whose  practice  consists  of  at  least  half  civil,  and  at  least  half 
family  law.  Other  respondents  were  omitted. 

Table  3 

Rating  of  Administrative  Factors 
Contributing  to  Delay 

Total  n  of 


Responses 

Firm 

Solo 

Civil 

Fami 

Assignment  court  method 
Inflexible  enforcement  of 

246 

195 

25 

212 

25 

civil  rules 

Inadequate  court  office 

231 

187 

26 

184 

32 

technology 

Poor  communications  (bar/ 

224 

183 

23 

176 

33 

court  staff) 

Failure  to  inform  Bar  of 

205 

163 

25 

151 

35 

admin  changes 

Delays  in  getting  back 

190 

143 

30 

137 

33 

orders 

Lenient  consequences  for 

134 

105 

23 

107 

23 

failure  to  comply 

120 

105 

9 

100 

14 

Practitioners  from  firms  rated  the  assignment  court  method  first,  while  solo 
practitioners  rated  it  third,  and  made  "failure  to  inform  the  Bar  of  changes  in 
administrative  procedures"  their  first  choice. 

Lawyers  whose  practice  consists  of  more  than  50%  family  litigation  rated  "poor 
communication  between  the  Bar  and  court  staff"  first.  Civil  practitioners  chose  the 
assignment  court  method  as  the  most  important  delay  factor. 

Comments  targeted  the  inefficient  use  of  courts,  judges  and  other  staffs  and  the  need 
for  more  staff.  A  number  of  respondents  remarked  that  the  court  staff  in  Toronto  are 
inflexible,  inconsistent  and  unhelpful. 

i  ceiieve  the  major  problem  is  a  iack  of  administrative 
leadership  coupled  to  sound  management  practice.  The 
court  system  Is  in  desperate  need  of  qualified  managers 
and  supervisors  who  understand  how  to  implement  original 
change  and  motivate  their  workers. 

You  should  survey  the  law  clerks  and  freelancers  to  get  a 
better  picture  of  the  problems  faced  in  simply  finding  the 
files,  filing  documents  and  dealing  with  court  office  staff. 

Others  expressed  hope  that  case  management  could  make  a  difference: 

To  me,  the  biggest  problem  is  not  starting  the  case  on  the 
date  fixed.  It  has  a  domino  effect  on  every  other  case  and 
is  abusive  to  witnesses  and  parties  who  have  no  idea 
when  they  will  be  called. 

Have  seen  a  real  improvement  in  the  criminal  courts. 

Appoint  a  case  manager  to  stop  the  delay  tactics  by 
lawyers  -  especially  with  frivolous  motions,  etc.  Have  fixed 
dates  for  each  key  step  in  the  procedure. 

Resource  Factors  Contributing  tc  Delay 

Respondents  rated  7  resource  factors  which  might  contribute  to  deiay.  Table  4 
presents  the  7  factors  in  the  enter  in  which  they  were  most  often  rated  :'very 
important11. 


Table  4 

Resource  Factors  Contributing  to  Delay 
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No.  of  masters 

496 

No.  of  judges 

430 

Current  level  of  funding 

322 

No.  of  courtrooms 

275 

Use  made  of  courtrooms 

213 

Size  of  court  staff 

195 

Adequacy  of  court  facilities 

187 

Expertise  of  court  staff 

164 

Some  doubt  was  expressed  here  about  the  ability  of  case  management  to  deal  with  a 
problem  that  was  perceived  to  be  fundamentally  one  of  inadequate  resources: 

The  entire  system  is  overburdened  and  underfunded. ..in  the 
five  years  I’ve  practised  I’ve  noticed  a  big  change.  I  can’t 
see  any  improvement  until  more  $  is  spent.  Court  office 
people  are  overworked  and  thus  not  helpful.  Everyone  is 
frustrated. 

Others  noted  a  problem  that  originates  outside  the  court  system: 

I  am  not  confident  that  the  current  case  management  rules 
are  feasible  given  the  expectations  of  the  number  of  cases 
an  associate  in  a  large  firm  must  handle! 

Another  respondent  compared  the  proposed  changes  to  "rearranging  deck  chairs  on 
the  Titanic".  But  many  suggested  that  computerization,  automation  and  night  court 
could  help. 


Solutions  to  Delay 

Respondents  were  offered  a  list  of  20  suggestions  for  reducing  delay  and  asked  to 
rate  each  one  on  a  scale  from  "very  effective"  to  "not  at  all  effective"  in  reducing  delay. 

Table  5  shows  the  1 0  factors  in  the  order  in  which  they  were  most  often  selected  as 
“very  effective".  Columns  2  to  5  show  the  results  of  responses  from  solo  practitioners 
and  practitioners  in  a  firm,  and  from  lawyers  whose  practice  is  at  least  half  civil  law, 
and  half  family  law. 


Increased  number  of  judges  and  other  staff,  and  setting  fixed  trial  dates,  virtually  tied 
as  the  most  effective  suggestions.  Resolving  issues  after  discovery  was  a  strong  third 
choice. 


Table  5 

10  Most  Effective  Suggestions 
For  Reducing  Delay 
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Total  n  of 


Responses 

Firm 

Solo 

Civil 

Family 

Increased  no.  of  judges/staff 

471 

386 

44 

379 

60 

Set  fixed  trial  dates 

468 

333 

45 

377 

60 

Resolve  issues  after  discovery 

406 

325 

47 

315 

59 

Trial  scheduling  -  use  of 

_ 

lawyers’s  time 

383 

318 

37 

303 

51 

Trial  scheduling  -  use  of 
judge’s  time 

368 

299 

38 

287 

50 

Increased  no.  of  courtrooms 

344 

272 

34 

276 

42 

Identify  protracted  cases  early 

317 

245 

41 

237 

49 

Computerization  of  court 
scheduling 

2?Q 

222 

22 

209 

42 

Computerization  of  court 
records 

26S 

219 

26 

207 

47 

E-mail  between  courts  and 
law  offices 

258 

210 

24 

198 

41 

Tne  most  frequent  comments  by  tar  dealt  with  the  need  for  more  court  staff,  especially 
masters.  One  respondent  commented: 

The  delay  in  having  matters  heard  before  a  Master  is  so 
outrageous  that  I  bring  virtually  all  motions  in  Newmarket 
where  they  can  be  heard  quickly. 

Many  others  emphasized  the  need  for  true  fixed  trial  dates: 

!  had  a  fixed  trial  date  set  for  a  1  1/2  day  trial  for  Oct. 

14/91.  The  trial  was  called  on  Wea.  Nov.  27/91  after  being 
told  it  was  unlikely  to  proceed  that  week.  It  is  impossible  to 
operate  as  a  soie  practitioner  in  these  circumstances. 

The  main  proolem  is  balancing  lawyers’  times  with  court 
times... The  only  answer  I  know  is  to  fix  a  trial  date  at  the 
time  the  action  is  commenced... and  change  the  date  only 
for  very  good  reasons,  and  require  ail  discovery  procedures 
to  be  completed  by  fixed  dates  or  otherwise  lost. 

Let  the  lawyers  fool  around  with  their  cases  for  as  long  as 
they  like.  As  soon  as  set  down  have  trial  within  60  days. 

Defence  counsel  will  scream  but  if  they  know  it  is  coming 
they  will  make  sure  they  have  cases  ready. 
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Another  suggested  time  limits  on  trials: 

The  only  effective  solution  is  to  assign  a  block  of  time  for  a 

given  trial,  if  not 

completed  within  the  allotted  time  then  all  parties  agree  on 
a  date  when  the  trial  will  continue.  At  first  a  judge  will  be 
solidly  booked  for  months,  but  as  cases  settle,  gaps  will 
appear  in  the  schedule  of  a  judge  so  that  he  or  she  will  '  7 ' :  r 

have  early  openings  for  the  continuation  of  an  unfinished 
case. 

Overall  Satisfaction  with  the  System  .  '  • 

A  total  of  677,  or  96.7%  of  respondents  replied  to  the  question,  MHow  satisfied  are  you 
with  the  current  court  system  in  Toronto  with  regard  to  court  delay"?  Of  these,  only  3 
(0.4%)  were  very  satisfied,  and  92  (13.6%)  were  satisfied.  The  largest  number,  340 
(50.2%)  were  dissatisfied,  and  220  (32.5%)  were  very  dissatisfied,  while  22  (3.2%) 

replied  “don’t  know". 

Solo  practitioners  were  somewhat  more  satisfied,  with  25.4%  indicating  that  they  were 
very  satisfied  or  satisfied,  and  67.1%  declaring  that  they  were  dissatisfied  or  very 
dissatisfied.  In  contrast,  12.1%  of  practitioners  in  a  firm  were  very  satisfied  or 
satisfied,  while  approximately  86.2%  were  dissatisfied  or  very  dissatisfied. 

Some  noted  that  the  reasons  for  deiay  are  varied,  and  that  in  many  cases  the  parties 
are  not  disturbed  by  the  slow  process: 

Although  measures  to  speed  up  process  are  good,  parties 
should  remain  in  control  of  speed  of  litigation;  i.e,  where  it 
suits  both  sides  to  go  slow,  who  cares? 

Delay  is  only  bad  when  it  is  not  what  the  parties  themselves 
want.  Some  cases  require  a  lot  of  time  to  prepare.;. Others 
are  delayed  because  both  parties  lose  interest.  Why 
should  we  force  use  of  the  court’s  time?  It  seems  to  me 
that  cases  of  the  latter  type  are  viewed  as  clogging  the 
court  system  when  in  fact  they  have  absolutely  no  impact 
on  it. 

Most  of  the  civil  litigation  i  do  revolves  around  my  clients 
who  are  being  pursued  so  that  they  capitalize  beneficially 
from  delays  -  usually,  the  longer  the  delay  the  better. 

A  number  of  respondents  voiced  resistance  to  case  management.  As  one  expressed 
it: 
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In  my  view  the  courts  and  the  judiciary  should  not  be 
interfering  with  the  progress  of  a  civil  action  through  its 
various  stages  - 1  do  not  agree  with  case  management. 

The  lawyers  know  the  intricacies  of  their  cases  best  and 
should  be  able  to  deal  with  them  accordingly,  subject  only 
to  the  desires  of  our  clients.  The  rules  provide  recourse  to 
the  other  side  in  the  event  of  delay.. .there  is  enough  stress 
in  the  profession  already  without  having  to  justify  how  you 
handle  your  files  to  someone  who  is  not  involved  in  them. 

Nevertheless,  many  felt  the  need  for  intervention  was  crucial: 

We  lawyers  have  controlled  the  process  (more  or  less)  and 
have  failed.  Time  to  hand  management  over  to  a  non- 
adverse  influence,  with  real  enforcement  muscle.  To  quote 
Justice  Osborn  on  this  subject:  “This  nonsense  has  to  end". 

Don’t  you  get  it?  The  courts  are  in  complete  chaos!! 

Spend  a  day  in  Master’s  Court  at  145  Queen  Street. 

While  some  respondents  expressed  hope  that  case  management  would  alleviate  the 
problem,  the  most  common  sentiment  was  the  urgent  need  for  more  resources: 

All  levels  of  government  responsible  for  the  funding  and 
administration  of  justice  have  reduced  one  of  the  best 
systems  in  the  world  to  near  crisis  by  their  neglect.  Judges 
and  administrative  staff  are  doing  their  best  in  the 
circumstances. 

We  have  outgrown  the  court  facilities.  More  judges  and 
courtrooms  are  needed  but  where’s  the  $  ?  Good  luck  with 
an  impossible  situation. 
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